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APPENDIX B.  FRANCHISES 
 

ARTICLE 1.  KANSAS CITY POWER & LIGHT COMPANY 
 
Section 1. In consideration of the benefits to be derived by the City and the inhabitants thereof from 

the construction, operation and maintenance of an electric light and power system and 
the sale and distribution of electric energy to the public, there is hereby granted to the 
Company and to its successors and assigns a franchise and authority to construct, 
operate and maintain within the existing and any future extended corporate limits of the 
City for which the Company now or shall hereafter hold a Certificate of Convenience and 
Authority from the  Kansas Corporation Commission  all appropriate facilities for carrying 
on a power and light business and all other operations connected therewith or incident 
thereto for the purpose of selling and distributing  within the City and outlying areas, 
electric  energy in such forms as may be reasonably required for domestic, residential, 
commercial, industrial, municipal and other purposes, to the extent allowed by City 
ordinances, and to produce and supply such electric energy by manufacture, purchase or 
otherwise, and to transmit and distribute same by means of underground or overhead 
facilities or otherwise.  This Franchise only grants the Company the right to provide 
electric light and power service, and the Company shall not provide any other services, 
including, but not limited to, internet, telecommunications, cable, or open video systems, 
without permission and a franchise from the City.  For any or all of said purposes 
Company is authorized to (i) construct, install, replace and remove conduits, poles, lamp 
posts, guys, anchors, wires, cables, street lights and all other related facilities in, on, 
under, along, across and over all streets, alleys, avenues, bridges, utility easements 
dedicated to the City and other public rights-of-way, subject to Section IV, and (ii) 
construct, erect, maintain and remove all buildings, machinery and attachments of any 
and every kind for any and all said purposes in, on, under, along, across and over all 
streets, alleys, avenues, bridges, utility easements dedicated to the City and other public 
rights-of-way, and (iii) enter upon any and all of said public streets, alleys, avenues, 
bridges, utility easements dedicated to the City and other public rights-of-way   within the 
corporate limits of the City as they now exist or may hereafter be opened, widened, 
extended, laid out and established, including any other territory hereafter added thereto 
or coming under the City's jurisdiction, and to trim trees upon and overhanging such 
places and make such excavations thereon as may be appropriate for the construction, 
operation, maintenance, repair, renewal and removal of the Company's overhead and 
underground facilities and plants, provided, that all such use of the streets, alleys, 
avenues, bridges, utility easements dedicated to the City and other public rights-of-way 
are used in such a way as to give the least inconvenience to the inhabitants of the City 
and the public generally and such uses are subject to all right-of-way management and 
other rules, regulations, policies, resolutions and ordinances now or hereafter adopted or 
promulgated by the City in its reasonable exercise of its police power.  Notwithstanding 
the above grant authority, the company shall not locate, construct or erect (a) any 
facilities used in the production, manufacture or generation of electricity, or (b) any 
storage buildings, sheds or other storage facilities that are inconsistent with or otherwise 
not permitted by City ordinance. 
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Section 2. This Franchise is for a term of fifteen (15) years from the effective date hereof.  At any 
time after three years from the effective date, either party may terminate this Franchise 
by providing written notice, one year prior to any such termination date, to the other party 
that it is terminating the Franchise.   

 
Section 3. The Company shall be subject to all right-of-way management and other rules, 

regulations, policies, resolutions and ordinances now or hereafter adopted or 
promulgated by the City in its reasonable exercise of its police power.  Any pavements, 
sidewalks or curbing taken up or any and all excavations and construction made shall be 
done under the supervision and direction of the Governing Body of said City under all 
necessary permits issued for the work, and shall be made and done in such manner as to 
give the least inconvenience to the inhabitants of the City and the public generally, and 
pavements, sidewalks, curbing and excavations shall be replaced and repaired in as 
good condition as before with all convenient speed, by and at the expense of the 
Company.  The Company shall promptly remove, relocate or adjust any facilities located 
in the right-of-way as directed by the City for a public improvement or when reasonably 
required by the City by reason of public safety.  Such removal, relocation, or adjustment 
shall be performed by the Company at the Company’s expense without expense to the 
City, its employees, agents, or authorized contractors and shall be specifically subject to 
rules, regulations and schedules of the City pertaining to such.  The Company shall 
proceed with relocations at due diligence upon notice by the City to begin relocation.    

 
Section 4. The Company shall at all times during the term of this Franchise supply to consumers of 

electric energy, residing in those portions of the City duly certificated to the Company by 
the  Kansas Corporation Commission, such electric energy as they may require, and 
shall extend and construct its lines and services in accordance with legal requirements, 
and rules and regulations as filed from time to time with the  Kansas Corporation 
Commission and the terms of this Franchise.  Nothing contained herein shall be 
construed as a guarantee upon the part of the Company to furnish uninterrupted service, 
and interruptions due to Acts of God, fire, strikes, civil or military authority, orders of court 
and other causes reasonably beyond the control of the Company are specifically 
exempted from the terms of this Section. 

 
Section 5. All poles and wires shall be erected in accordance with the rules and regulations of the  

Kansas  Corporation Commission  and any amendments thereto and any applicable 
local, state or federal laws. All poles carrying said wires shall be placed in such manner 
as to interfere with and obstruct as little as reasonably possible, the ordinary use of the 
streets, alleys, lanes and highways of said City, and shall not interfere with any gas main, 
water main sewer or other lawful user of the right-of-way laid out or constructed in or 
under said streets, alleys, avenues, bridges, utility easements dedicated to the City and 
other public rights-of-way. In all residential locations within the City, the Company shall, 
wherever feasible, continue the placement of its electric service facilities in backyards 
only.  Any pole replacement shall be made in accordance with all City ordinances and 
regulations. 
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Section 6. The Company shall fully indemnify, release, defend and hold harmless the City and 
agents of the City when acting in their capacity as municipal officials, employees and 
agents, from and against any and all claims, demands, suits, proceedings, and actions, 
liability and judgment by other persons for damages, losses, costs, and expenses, 
including attorney fees, to the extent caused by negligent acts or omissions of the 
Company in the performance of its work within the City.  The City agrees to timely notify 
the Company of any such claim, demand, suit, proceeding, and/or action by providing 
written notice to the Company and the registered agent of the Company.  Nothing herein 
shall be deemed to prevent the City, or any agent from participating in the defense of any 
litigation by their own counsel at their own expense.  Such participation shall not under 
any circumstances relieve the Company from its duty to defend against liability or its duty 
to pay any judgment entered against the City or its agents.   

 
Section 7. The Company shall maintain liability insurance and performance and maintenance bonds 

as required by any rules, regulations, policies, resolutions, and ordinances now or 
hereafter adopted or promulgated by the City. 

 
Section 8. As a further consideration for the rights, privileges and franchise hereby granted, and in 

lieu of all rental for the use of the streets, alleys, avenues, bridges, utility easements 
dedicated to the City and other public rights-of-way involved herein, the Company shall 
monthly pay to the City in cash five percent (5%) of its gross receipts charged and 
collected from the sale of electric energy  and all distribution products and services 
purchased and  used within the present or future boundaries of said City for domestic, 
residential, commercial and industrial consumption. Such payment shall be made on or 
before the last day of each month, and shall be based upon said gross receipts charged 
and collected for the preceding month. The term "gross receipts" as applied to the sales 
of electricity for domestic, residential, commercial or industrial purposes, as used in this 
section shall not include (1) the electric energy sold to the United States and the State of 
Kansas or any agency or political subdivision thereof; (2) the electric energy sold to 
public utilities performing activities which are presently franchised by the City and 
regulated by the Kansas Corporation Commission; (3) the electric energy sold for other 
use which cannot be classified as domestic, residential, commercial or industrial, limited 
to electric energy used by educational institutions not operating for profit, churches and 
charitable institutions; (4) the electric energy sold for resale; and (5) the  franchise 
consideration paid to the City pursuant to this section.  

 
Section 9. This Franchise shall not convey title, equitable or legal, in the rights-of-way, and gives 

only the right to occupy rights-of-way for the purposes and for the period stated in this 
Franchise and subject to the requirements herein.  This Franchise shall not grant the right 
to use property, other than right-of-way property, or physical facilities owned or controlled 
by the City or a third-party, without the separate consent of such party, nor shall this 
Franchise excuse Company from obtaining separate appropriate access or attachment 
agreements before locating its facilities on property other than right-of-way property or 
facilities owned or controlled by the City or a third party.  
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Section 10. The Company shall not sell, transfer, lease, assign, sublet or dispose of, in whole or in 
part, either by forced or voluntary sale, or by ordinary sale, consolidation, or otherwise, 
this Franchise or any of the rights or privileges granted by this Franchise, without  the 
prior written consent of the City.    Such consent shall not be unreasonably withheld.  
Except as otherwise may be provided by law, the Company shall not lease, sell or 
otherwise transfer possession or control of the Facilities, or any portion thereof, for any 
purpose to any person or entity that has not obtained a duly issued Franchise, or other 
grant by the City to use the rights-of-way and which includes the authority to use or 
maintain such lease or transferred facilities.  

 
Section 11. If during the term of this Franchise, federal or state law is changed to permit competition 

between Company and others in the sale or distribution of electricity within the City, to 
permit retail wheeling of electricity in any form, to include the sale of unbundled services 
within the City or to eliminate or substantially modify the authority of the Kansas 
Corporation Commission has over the sale and distribution of electricity within the State 
then the City and the Company agree to enter into good faith negotiations for the purpose 
of revising and amending this Franchise to address said change(s). Should the City and 
the Company fail after good faith negotiations to agree upon revised or amended 
Franchise terms, then the City and the Company shall each have the right to terminate 
this Franchise upon 120 days written notice.  

 
Section 12.  All provisions of this Ordinance shall be binding upon the Company and shall inure to the 

benefit of the Company, its grantees and its successors and assigns from and after the 
date of written acceptance hereof by the Company which shall be filed with the City Clerk 
within sixty (60) days after the final passage and approval of this Ordinance.  

 
Section 13. Ordinance No. 1215 is hereby repealed as of the effective date of this Ordinance. 
 
Section 14. This Franchise is granted pursuant to the provisions of K.S.A. 12-2001 and shall take 

effect and be in force as therein provided. 
 

[Ord. No. 1215; Effective Date: 6-30-91] 
[Ord. No. 1947; Effective Date: 06-15-02] 
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ARTICLE 2.  ELECTRIC STREET LIGHTS 
(Kansas City Power & Light Company) 
 
Ordinance expired. 
 
 

ARTICLE 3.  TRAFFIC CONTROL 
(Kansas City Power & Light Company) 
 
Ordinance expired. 
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ARTICLE 4.  KANSAS GAS SERVICE, DIVISION OF ONE GAS, INC. 
 
SECTION 1.    Definitions. 
 For purposes of this Franchise, the following words and phrases shall 

have the meanings given herein: 
 
 “City” shall mean the City of Leawood, Kansas. 
 
 “Distribution System or Distribution Facilities” shall mean a pipeline or system of 
pipelines, including without limitation, mains, pipes, boxes, reducing and regulating stations, 
laterals, conduits and services extensions, together with all necessary appurtenances thereto, 
or any part thereof located within the Right-of-Way, for the purpose of “Distribution” or supplying 
natural gas for light, heat, power and all other purposes. 
 
 “Distributed or Distribution” shall mean all sales, supply, or transportation of natural 
gas to any Sales or Transportation Consumer for use within the City by the Grantee or by others 
through the Distribution Facilities of Grantee in the Right of Way. 
 
  “Entity” shall mean any individual person(s), governmental entity, business, 
corporation, partnership, firm, limited liability corporation, limited liability partnership, 
unincorporated association, joint venture or trust and shall include all forms of business 
enterprise not specifically listed herein. 
 
 “Franchise” shall mean the grant of authority by the City to transport, distribute or sell 
natural gas to the inhabitants of the City and to operate a Distribution System or Distribution 
Facilities, in accordance with K.S.A. 12-2001, et seq., as amended and City ordinances.   
 
 “Franchise Fee” shall mean consideration paid in the form of a charge upon the 
Grantee as prescribed in this Franchise Ordinance. 
 
 “Franchise Ordinance” shall mean this Ordinance No.  2739C granting a natural gas 
franchise to the Grantee. 
 
 “Grantee” shall mean Kansas Gas Service, a Division of ONE Gas, Inc.   
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 “Gross Receipts” shall mean any and all compensation and other consideration 
derived directly or indirectly by the Grantee from any Distribution of natural gas to all consumers 
for any use, including domestic, commercial and industrial purposes, and shall include, but not 
be limited to, revenues from any operation or use of any or all Distribution Facilities in the Right-
of –Way by the Grantee or others, including without limitation, charges as provide in tariffs filed 
and approved, and shall also include all fees or rentals received by the Grantee for the lease or 
use of pipeline capacity within the City for Transport Gas services.  Such term shall not include 
revenue from certain miscellaneous charges and accounts including but not limited to, 
connection fees, disconnection and reconnection fees, temporary service charges, delayed or 
late payment charges, collection fees, customer project contributions, meter test fees, and 
returned check charges. 
 

“MCF” shall mean a measurement of natural gas equal to one thousand (1,000) cubic 
feet.  It is assumed for purposes of this Franchise Ordinance that one MCF equals one million 
(1,000,000) British Thermal Units. 

 
“Right-of-Way” shall mean the area on, below or above the present and future streets, 

avenues, alleys, bridges, boulevards, roads, highways dedicated to or acquired by the City as 
Right-of-Way and shall include parks, parking places and public areas where Grantee currently 
owns facilities. 

 
“Sales Consumer” shall mean, without limitation, any “Entity” that purchases natural 

gas within the Corporate City limits from Grantee for delivery to such consumer within the City 
through the Grantee’s Distribution System or Distribution Facilities. 

 
“Settlement Prices” shall mean the settlement prices for natural gas futures contracts 

traded on the New York Mercantile Exchange (NYMEX) on the fifteenth (15th) day of each 
month as published in the Wall Street Journal (WSJ), or other nationally recognized publication, 
on the following business day (or the next day in which a Settlement Price is published). 

 
“Transportation Consumer” shall mean without limitation, any Entity that transports 

“Transport Gas” within the Corporate City limits through Grantee’s Distribution Facilities for 
consumption within the City’s corporate limits. 

 
“Transport Gas” shall mean all natural gas transported by the Grantee, or by others, 

but not sold by the Grantee, to any consumer within the City through the Distribution Facilities of 
the Grantee. 

 



 
 

Code of the City of Leawood 
B - 8 

 “Volumetric Rate” shall mean $0.2114 per MCF for Transport Gas distributed to 
Transportation Consumers.  The Volumetric Rate shall be subject to adjustment and 
recalculation in the future in accordance with the provisions set forth below.  The Volumetric 
Rate Calculation form incorporated herein and attached hereto as Attachment A shall be used 
for recalculating the Volumetric Rate.  There shall be an annual recalculation of the Volumetric 
Rate which shall be effective each January 1.  The recalculation shall be based on Settlement 
Prices for the twelve (12) month period beginning in July of the second (2nd) preceding year and 
ending in June of the preceding year.  For the fifteen (15th) day of each month during said 
twelve (12) month period, the Settlement Prices for natural gas for the next twelve (12) months 
will be summed and divided by twelve (12) to determine an average Settlement Price.   

 
The average Settlement Prices for each of the twelve (12) months shall then be summed 
and divided by twelve (12) and multiplied by five percent to obtain the Volumetric Rate to 
be effective January 1 of the next succeeding year.  The Volumetric Rates shall be 
calculated in accordance with the procedures set out herein and filed with the City Clerk 
by July 31 of each year for those rates to be effective on January 1 of the following year.     

 
SECTION 2. Grant of Franchise: 

That in consideration of the benefits to be derived by the City and its inhabitants, there is 
hereby granted to Grantee, subject to the terms and conditions herein set forth,  the non-
exclusive right, privilege, and authority for the full term of this Franchise Ordinance, the 
non-exclusive right, privilege and franchise to occupy and use the Right-of-Way of the 
City, for the placing and maintaining of Distribution Facilities necessary to carry on the 
business of  distributing natural gas for all purposes to the City, and its inhabitants, and 
through said City and beyond the limits thereof; to obtain said natural gas from any 
source available; and to do all things necessary or proper to carry on said business. 
Provided all Grantee’s facilities authorized to be located on the Right-of-Way pursuant to 
this Franchise Ordinance shall be subject to the  provisions of the City’s Ordinance 
relating to the Use and Occupancy of the Public Right-of-Way codified as Chapter XIII, 
Article 3, of the Code of the City of Leawood, 2000, as amended.   Nothing in this grant 
shall be construed to franchise or authorize the use of the Grantee’s Distribution 
Facilities or  Right-of-Way by the Grantee or others, for any purpose other than the 
provision of natural gas.  The Grantee may not allow a subsidiary, affiliate, or a third 
party to acquire rights to occupy the Right-of-Way under this Franchise Ordinance, 
provided, that nothing in this section shall prevent Grantee from allowing the use of its 
Distribution Facilities by others for the purpose of providing Transport Gas to 
Transportation Consumers when the City is compensated for such use, pursuant to the 
provisions of this Franchise Ordinance.   
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SECTION 3:   Term and Re-opener Provisions. 
 A. The term of this Franchise shall be twenty (20) years from the effective date of 

this Franchise Ordinance. 
 B. Upon written request of either the City or the Grantee, this Franchise may be 

reopened and reviewed after five (5) years from the effective date and every five 
(5) years from the effective date of this Franchise Ordinance and either the City 
or the Grantee may propose amendments to any provision of this Franchise by 
giving sixty (60) days written notice to the other of the amendment(s) desired.  
The City and the Grantee shall negotiate in good faith in an effort to agree upon a 
mutually satisfactory amendment(s). 

 C. Upon written request of either the City or the Grantee, the Franchise Ordinance 
shall be reopened and renegotiated at any time upon any of the following events: 
1. Change in federal, state, or local law, regulation, or order, which 

materially affects any rights or obligations of either the City or the 
Grantee, including but not limited to the scope of the grant to the Grantee 
or the compensation to be received by the City; 

2. Change in the structure or operation of the natural gas industry which 
materially affects any rights or obligations of either the City or the 
Grantee, including but not limited to the scope of the grant to the Grantee 
or the compensation to be received by the City. 

 D. Upon written request by the Grantee to the City, the compensation provisions of 
this Franchise Ordinance shall be reopened and renegotiated if energy 
consumers within the City have access to alternative natural gas suppliers or 
other suppliers of energy which use the Right-of-Way and/or easements granted 
on publicly owned property and pay a franchise fee or other payment which 
results in a material or economic disadvantage to the Grantee.  Upon written 
request by the Grantee to the City, the compensation provisions of this Franchise 
Ordinance and the use of the Right-of-Way provisions of this Franchise 
Ordinance shall be reopened and renegotiated if energy consumers within the 
City have access to alternative natural gas suppliers or other suppliers of energy 
which use the Right-of-Way and do not have requirements on the use of the 
Right-of-Way substantially equivalent to the requirements of this Franchise 
Ordinance, which results in a material or economic disadvantage to the Grantee.   

 E. Upon written request by either party to the other, the compensation provisions of 
this Franchise Ordinance shall be reopened and renegotiated should issues arise 
related to the Volumetric Rate or matters related to the collection and payment of 
compensation due the City for Grantee operations related Transport Gas. 

 F. Amendments under this Section, if any, shall be made by ordinance as 
prescribed by statute.  This Franchise Ordinance shall remain in effect according 
to its terms pending completion of any review or renegotiation pursuant to this 
Section.  
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SECTION 4:   Compensation to the City. 
 In consideration of and as compensation for the Franchise hereby granted to the 

Grantee by the City, the Grantee shall make an accounting to the City of all natural gas 
that has been “Distributed” within the City on a monthly basis. The Grantee shall pay the 
City as compensation: 

 A. A sum equal to five percent (5%) of the Gross Receipts received by Grantee from 
the Grantee’s Distribution of natural gas to Sales and Transportation Consumers; 
plus 

 B. A sum equal to the Volumetric Rate multiplied by the number of MCF of 
Transport Gas for the distribution of Transport Gas for Transportation 
Consumers. 

 
The sums in A above shall be collected from Sales Consumers and the sums in A and B 
above shall be collected from Transportation Consumers and shall be adjusted for 
uncollectible receivables and for uncollectible receivables which are later collected. 

 
 Payments of the compensation above shall commence with the first cycle of the monthly 

billing cycle which begins in August 2015. Prior to that date, payments shall continue to 
be calculated and be paid in the manner previously provided in Ordinance No. 1509C 
and amendments thereto.  Such payments shall be made on or before the last day of 
each month and shall be based upon such Gross Receipts charges and collected for the 
preceding month. 

 
SECTION 5.   Use of Right-of-Way 
 A. The Grantee’s use of the Right of Way granted by the City shall be subject to all 

rules, regulations, ordinances, resolutions and policies now or hereafter adopted 
or promulgated by the City in the reasonable exercise of its police power.  In 
addition, the Grantee shall be subject to all  rules, regulations, ordinances, 
resolutions and policies now or hereafter adopted or promulgated by the City 
relating to permits, sidewalk and pavement cuts, utility location, construction 
coordination, and other requirements on the use of the Right of Way; provided 
however, that nothing contained herein shall constitute a waiver of or be 
construed as waiving the right of the Grantee to oppose, challenge, or seek 
judicial review of, in such manner as is now or may hereafter be provided by law, 
any such rules, regulation or policy proposed, adopted, or promulgated by the 
City.   

 B. All mains, services, and pipe which shall be laid or installed under this grant shall 
be so located and laid as not to obstruct or interfere with any water pipes, drains, 
sewers, or other structures already installed.  Grantee shall provide, prior to 
commencing work, information to the City concerning work to be performed in the 
Right-of-Way, as the City may from time to time require for purposes of record 
keeping.    
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 C. Grantee shall, in doing the work in connection with its said gas mains, pipes, and 
services, avoid, so far as may be practicable, interfering with the use of any 
street, alley, avenue, or other public thoroughfare.  It shall, without expense to 
the City, and in a manner satisfactory to the duly authorized representatives of 
the City, replace such paving or surface in accordance with the City’s 
requirements. 

 D. It is recognized that the natural gas to be delivered hereunder is to be supplied 
from a pipeline system transporting natural gas from distant sources of supply; 
and the Grantee, by its acceptance of this Franchise Ordinance as hereinafter 
provided, does obligate itself to furnish natural gas in such quantity and for such 
length of time, limited by the terms hereof, as the said sources and said pipelines 
are reasonably capable of supplying. 

 E. Grantee, its successors and assigns, in the construction, maintenance, and 
operation of its natural gas system, shall use all reasonable and proper 
precaution to avoid damage or injury to persons and property, and shall hold and 
save harmless the City from any and all damage, injury, and expense caused by 
the negligence of said Grantee, its successors and assigns, or its or their agents 
or servants. 

 
SECTION 6.   Acceptance of Terms by Grantee and Effective Date of Ordinance. 

This Franchise Ordinance shall take effect and be in force from and after its passage, 
approval by the City, acceptance by the Grantee, and publication in the official city 
newspaper. Grantee shall have thirty (30) days after the final passage and approval of 
this Franchise Ordinance to file with the City Clerk its acceptance in writing of the 
provisions, terms and conditions of this Franchise Ordinance and when so accepted, this 
Franchise Ordinance and acceptance shall constitute a contract between the City and 
Grantee and said contract shall be deemed effective on the date Grantee files 
acceptance with the City. 

 
SECTION 7.   Notice of Property Annexed by City. 

Notwithstanding anything to the contrary in this Franchise Ordinance, the fees provided 
for in Section 4 above shall not become effective within any area annexed by the City 
until the first of the month billing cycle which begins no more than 60 days after the date 
that the City provides the Grantee with a certified copy of the annexation ordinance, 
proof of publication as required by law and a map of the City detailing the annexed area. 
 



 
 

Code of the City of Leawood 
B - 12 

SECTION 8. Indemnity 
Grantee shall indemnify and hold the City and its officers and employees harmless 
against any and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees 
(including reasonable attorney fees and costs of defense), proceedings, actions, 
demands, causes of action, liability and suits of any kind and nature, including personal 
or bodily injury (including death), property damage or other harm for which recovery of 
damages is sought, to the extent that it is found by a court of competent jurisdiction to be 
caused by the negligence of Grantee, any agent, officer, director, representative, 
employee, affiliate or subcontractor of Grantee, or its respective officers, agents, 
employees, directors or representative, while installing, repairing or maintaining 
Distribution Facilities in the Right-of-Way or in regards any action or inaction related to 
Grantee’s obligations set forth in this Franchise. 
 
The indemnity provided by this subsection does not apply to any liability resulting from 
the negligence of the City, its officers, employees, contractors or subcontractors.  If 
Grantee and the City are found jointly liable by a court of competent jurisdiction, liability 
shall be apportioned comparatively in accordance with the laws of this state without, 
however, waiving any governmental immunity available to the City under the state law 
and without waiving any defenses of the parties under state or federal law.  This section 
is solely for the benefit of the City and the Grantee and does not create or grant any 
rights, contractual or otherwise, to any other person or Entity. 
  

SECTION 9. Insurance Requirements and Performance Bond. 
A. During the term of this Franchise Ordinance, Grantee shall obtain and maintain 

insurance coverage at its sole expense, with financially reputable insurers that 
are licensed to do business in the State of Kansas.  Should Grantee elect to use 
the services of an affiliated captive insurance company for this purpose, that 
company shall possess a certificate of authority from the Kansas Insurance 
Commissioner.  Grantee shall provide not less than the following insurance: 
1. Workers’ compensation as provided for under any workers’ compensation 

or similar law in the jurisdiction where any work is performed with an 
employers’ liability limit equal to the amount required by law.       

2. Commercial general liability, including coverage for contractual liability 
and products completed operations liability on an occurrence basis and 
not a claims made basis, with a limit of not less than One Million Dollars 
($1,000,000) combined single limit per occurrence for bodily injury, 
personal injury, and property damage liability and umbrella or excess 
liability insurance of not less than One Million Dollars ($1,000,000) per 
occurrence and One Million Dollars ($1,000,000) aggregate.  The City 
shall be included as an additional insured with respect to liability arising 
from Grantee’s operations under this Franchise Ordinance. 
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B. As an alternative to the requirements of subsection A, Grantee may demonstrate 
to the satisfaction of the City that it is self-insured and as such Grantee has the 
ability to provide coverage in an amount not less than one million dollars 
($1,000,000) per occurrence and two million dollars ($2,000,000) in the 
aggregate, to protect the City from and against all claims by any person 
whatsoever for loss or damage from personal injury, bodily injury, death or 
property damage occasioned by Grantee, or alleged to so have been caused or 
occurred. 

C. Grantee shall deliver to the City a certificate of insurance or evidence of self-
insurance, satisfactory in form and content to the City, evidencing that the above 
insurance is in force and will not be cancelled or materially changed with respect 
to areas and entities covered without first giving the City thirty (30) days prior 
written notice.  Grantee shall make available to the City on request the policy 
declarations page. 

D. Grantee shall, prior to the commencement of any work and prior to any renewal 
thereof, deliver to the City a performance bond in the amount of $5,000, payable 
to the City to ensure the appropriate and timely performance in the construction 
and maintenance of Distribution Facilities located in the Right-of-Way.  The 
required performance bond must be with good and sufficient sureties, issued by 
a surety authorized to transact business in the State of Kansas, and satisfactory 
to the City Attorney in form and substance.  Alternatively, if the Grantee 
anticipates that it will be engaged in the construction and/or maintenance of its 
Facilities in the Right-of-Way multiple times during the course of a year, the 
Grantee may choose to meet the bond requirements by providing a bond of 
$50,000 annually.   

 
SECTION 10.   Payment of Costs. 

Grantee shall be responsible for payment of all costs and expense of publishing this 
Franchise Ordinance and any amendments thereof. 
 

SECTION 11.   Authority. 
This Franchise Ordinance is granted pursuant to the provisions of K.S.A. 12-2001 and 
amendments thereto. 
 

SECTION 12. Actions by the Kansas Corporation Commission. 
Should the Kansas Corporation Commission take any action with respect to this 
Franchise Ordinance and any amendments thereto which precludes Grantee from 
recovering from its customers any costs or fees provided for hereunder, the parties shall 
renegotiate this Franchise Ordinance in accordance with the Commission’s ruling. 
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SECTION 13.  Revocation and Termination. 

In case of failure on the part of Grantee to comply with any of the provisions of this 
Franchise Ordinance, or if Grantee should do or cause to be done any act or thing 
prohibited by or in violation of the terms of this Franchise Ordinance, Grantee shall forfeit 
all right, privileges and franchise granted herein, and all such rights, privileges and 
franchise hereunder shall cease, terminate and become null and void, and this 
Franchise Ordinance shall be deemed revoked or terminated, provided that said 
revocation or termination, shall not take effect until the City has completed the following 
procedures:  Before the City proceeds to revoke and terminate this Franchise, it shall 
first serve a written notice upon Grantee, setting forth in detail the neglect or failure 
complained of, and Grantee shall have ninety (90) days thereafter in which to comply 
with the conditions and requirements of this Franchise Ordinance.  If a cure cannot be 
reasonably affected within ninety (90) days, Grantee shall be afforded such additional 
time to cure, as the City and Grantee shall agree.  If at the end of such period the City 
deems that the conditions have not been complied with, the City shall take action to 
revoke and terminate this Franchise by an affirmative vote of the City Council present at 
the meeting and voting, setting out the grounds upon which this Franchise is to be 
revoked and terminated; provided, to afford Grantee due process, Grantee shall first be 
provided reasonable notice of the date, time and location of the City Council’s 
consideration, and shall have the right to address the City Council regarding such 
matter.  Nothing herein shall prevent the City from invoking any other remedy that may 
otherwise exist at law.  Upon any determination by the City Council to revoke and 
terminate this Franchise, Grantee shall have thirty (30) days to appeal such decision to 
the District Court of Johnson County, Kansas. This Franchise Ordinance shall be 
deemed revoked and terminated at the end of this thirty-day period, unless Grantee has 
instituted such an appeal.  If Grantee does timely institute such an appeal, such 
revocation and termination shall remain pending and subject to the court’s final judgment 
and any appeal therefrom.  Provided, however, that the failure of Grantee to comply with 
any of the provisions of this Franchise Ordinance or the doing or causing to be done by 
Grantee of anything prohibited by or in violation of the terms of this Franchise Ordinance 
shall not be a ground for the revocation or termination thereof when such act or omission 
on the part of Grantee is due to any cause or delay beyond the control of Grantee or to 
bona fide legal proceedings. 
 

SECTION 14.  Rights and Duties of Grantee Upon Expiration of Franchise. 
Upon expiration of this Franchise Ordinance, whether by lapse of time, by agreement 
between the Grantee and the City, or by forfeiture thereof, the Grantee shall have the 
right to remove any and all of its mains and pipes, laterals, appurtenances, and 
equipment used in its business within a reasonable time and after such expiration, but in 
such event, it shall be the duty of the Grantee, immediately upon and during such 
removal to restore the streets, avenues, alleys, and other public ways and grounds from 
which said pipes, laterals, and other equipment have been removed, to the equivalent 
condition as the same were before said removal was effects. 
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SECTION 15.   Conditions of Franchise. 

This non-exclusive franchise, grant, and privilege is granted under and subject to all 
applicable laws and under and subject to all of the orders, rules, and regulations now or 
hereafter adopted by governmental bodies now or hereafter having jurisdiction, and each 
and every provision hereof shall be subject to acts of God, fires, strikes, riots, floods, war 
and other causes beyond City’s or Grantee’s control. 
 

SECTION 16.   Failure to Enforce. 
The failure of either the City or the Grantee to insist in any one or more instances upon 
the strict performance of any one or more of the terms or provisions of this Franchise 
Ordinance shall not be construed as a waiver or relinquishment for the future of any 
such term or provision, and the same shall continue in full force and effect.  No waiver or 
relinquishment shall be deemed to have been made by the City or the Grantee unless 
said waiver or relinquishment is in writing and signed by both the City and the Grantee. 
 

SECTION 17.   Repeal of Conflicting Ordinances. 
Ordinance No. 1509C and amendments thereto which heretofore granted a non-
exclusive franchise to the Grantee, and which became a contract between the City and 
the Grantee in accordance with its terms and all other ordinances and resolutions or 
parts thereof inconsistent or in conflict with the terms hereof, are hereby repealed, 
effective as of the first cycle of the monthly billing cycle which begins in August 2015. 
 

 (Ord. No. 1509C; effective 10-15-95)  
(Ord. No. 2739C; effective 07-15-15) 
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ARTICLE 5. SOUTHWESTERN BELL TELEPHONE COMPANY 
  d/b/a AT & T 
 
SECTION 1.  DEFINITIONS. 
For the purposes of this Ordinance the following words and phrases shall have the meaning 
given herein.  When not inconsistent within the context, words used in the present tense include 
the future tense and words in the single number include the plural number. The word "shall" is 
always mandatory, and not merely directory. 
a. "Access line" - shall mean and be limited to retail billed and collected residential lines; 

business lines; ISDN lines; PBX trunks and simulated exchange access lines provided 
by a central office based switching arrangement where all stations served by such 
simulated exchange access lines are used by a single customer of the provider of such 
arrangement. Access line may not be construed to include interoffice transport or other 
transmission media that do not terminate at an end user customer's premises, or to 
permit duplicate or multiple assessment of access line rates on the provision of a single 
service or on the multiple communications paths derived from a billed and collected 
access line. Access line shall not include the following: Wireless telecommunications 
services, the sale or lease of unbundled loop facilities, special access services, lines 
providing only data services without voice services processed by a telecommunications 
local exchange service provider or private line service arrangements. 

 
b. "Access line count" - means the number of access lines serving consumers within the 

corporate boundaries of the City on the last day of each month.  
 
c. "Access line fee" - means a fee determined by the City, up to a maximum as set out in 

K.S.A. 12-2001(c)(2), and amendments thereto, to be used by Grantee in calculating the 
amount of Access line remittance. 

 
d. "Access line remittance" - means the amount to be paid by Grantee to City, the total of 

which is calculated by multiplying the Access line fee, as determined in the City, by the 
number of Access lines served by Grantee within the City for each month in that 
calendar quarter.  

 
e. "City" - means the City of Leawood. 
 
f. "Contract franchise" - means this Ordinance granting the right, privilege and franchise to 

Grantee to provide telecommunications services within the City. 
 
g. "Facilities" - means telephone and telecommunication lines, conduits, manholes, ducts, 

wires, cables, pipes, poles, towers, vaults, appliances, optic fiber, and all equipment 
used to provide telecommunication services. 
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h. "Grantee" - means Southwestern Bell Telephone Comany d/b/a AT&T Kansas, a 

telecommunications local exchange service provider providing local exchange service 
within the City.  References to Grantee shall also include as appropriate any and all 
successors and assigns. 

 
i. “Gross Receipts” - shall mean only those receipts collected from within the corporate 

boundaries of the City enacting the contract franchise and which are derived from the 
following:  (1) Recurring local exchange service for business and residence which 
includes basic exchange service, touch tone, optional calling features and measured 
local calls; (2) Recurring local exchange access line services for pay phone lines 
provided by Grantee to all pay phone service providers; (3) Local directory assistance 
revenue; (4) Line status verification/ busy interrupt revenue; (5) Local operator 
assistance revenue; (6) Nonrecurring local exchange service revenue which shall 
include customer service for installation of lines, reconnection of service and charge for 
duplicate bills; and (7) Revenue received by Grantee from resellers or others which use 
Grantee’s Facilities.  All other revenues, including, but not limited to, revenues from 
extended area service, the sale or lease of unbundled network elements, nonregulated 
services, carrier and end user access, long distance, wireless telecommunications 
services, lines providing only data service without voice services processed by a 
telecommunications local exchange service provider, private line service arrangements, 
internet, broadband and all other services not wholly local in nature are excluded from 
gross receipts.  Gross receipts shall be reduced by bad debt expenses. Uncollectible 
and late charges shall not be included within gross receipts. If Grantee offers additional 
services of a wholly local nature which if in existence on or before July 1, 2002 would 
have been included with the definition of Gross Receipts, such services shall be included 
from the date of the offering of such services within the City. 

 
j. "Local exchange service" - means local switched telecommunications service within any 

local exchange service area approved by the state Corporation Commission, regardless 
of the medium by which the local telecommunications service is provided. The term local 
exchange service shall not include wireless communication services.  

 
k. "Public right-of-way" - means only the area of real property in which the City has a 

dedicated or acquired right-of-way interest in the real property. It shall include the area 
on, below or above the present and future streets, alleys, avenues, roads, highways, 
parkways or boulevards dedicated or acquired as right-of-way. The term does not 
include the airwaves above a right-of-way with regard to wireless telecommunications or 
other non-wire telecommunications or broadcast service, easements obtained by utilities 
or private easements in platted subdivisions or tracts.  

 
l. "Telecommunication services" - means providing the means of transmission, between or 

among points specified by the user, of information of the user's choosing, without 
change in the form or content of the information as sent and received.  
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SECTION 2.  GRANT OF CONTRACT FRANCHISE. 
a. There is hereby granted to Grantee this nonexclusive Contract franchise to construct, 

maintain, extend and operate its Facilities along, across, upon or under any Public right-
of-way for the purpose of supplying Telecommunication services to the consumers or 
recipients of such service located within the corporate boundaries of the City, for the 
term of this Contract franchise, subject to the terms and conditions of this Contract 
franchise.  

 
b. The grant of this Contract franchise by the City shall not convey title, equitable or legal, 

in the Public right-of-way, and shall give only the right to occupy the Public right-of-way, 
for the purposes and for the period stated in this Contract franchise.  This Contract 
franchise does not:  
(1) Grant the right to use Facilities or any other property, telecommunications related 

or otherwise, owned or controlled by the City or a third-party, without the consent 
of such party; 

 
(2) Grant the authority to construct, maintain or operate any Facility or related 

appurtenance on property owned by the City outside of the Public right-of-way, 
specifically including, but not limited to, parkland property, City Hall property or 
public works facility property; or 

 
(3) Excuse Grantee from obtaining appropriate access or attachment agreements 

before locating its Facilities on the Facilities owned or controlled by the City or a 
third-party. 

 
c. As a condition of this grant, Grantee is required to obtain and is responsible for any 

necessary permit, license, certification, grant, registration or any other authorization 
required by any appropriate governmental entity, including, but not limited to, the City, 
the FCC or the Kansas Corporation Commission (KCC). Grantee shall also comply with 
all applicable laws, statutes and/or city regulations (including, but not limited to those 
relating to the construction and use of the Public right-of-way or other public property). 

 
d. Grantee shall not provide any additional services for which a franchise is required by the 

City without first obtaining a separate franchise from the City or amending this Contract 
franchise, and Grantee shall not knowingly allow the use of its Facilities by any third 
party in violation of any federal, state or local law.  In particular, this Contract franchise 
does not provide Grantee the right to provide cable service as a cable operator (as 
defined by 47 U.S.C. § 522 (5)) within the City.  Grantee agrees that this franchise does 
not permit it to operate an open video system without payment of fees permitted by 47 
U.S.C. § 573(c)(2)(B) and without complying with FCC regulations promulgated pursuant 
to 47 U.S.C. § 573.  

 
e. This authority to occupy the Public right-of-way shall be granted in a competitively 

neutral and nondiscriminatory basis and not in conflict with state or federal law.   
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SECTION 3.  USE OF PUBLIC RIGHT-OF-WAY. 
a. Pursuant to K.S.A. 17-1902, and amendments thereto, and subject to the provisions of 

this Contract franchise, Grantee shall have the right to construct, maintain and operate it 
Facilities along, across, upon and under the Public right-of-way. Such Facilities shall be 
so constructed and maintained as not to obstruct or hinder the usual travel or public 
safety on such public ways or obstruct the legal use by other utilities.  

  
b. Grantee’s use of the Public right-of-way shall always be subject and subordinate to the 

reasonable public health, safety and welfare requirements and regulations of the City.  
The City may exercise its home rule powers in its administration and regulation related 
to the management of the Public right-of-way; provided that any such exercise must be 
competitively neutral and may not be unreasonable or discriminatory. Grantee shall be 
subject to all applicable laws and statutes, and/or rules, regulations, policies, resolutions 
and ordinances adopted by the City, relating to the construction and use of the Public 
right-of-way, including, but not limited to, the City’s Ordinance for Managing the Use and 
Occupancy of Public Right-of-way, adopted as Ordinance No.1834C, and amendments 
thereto.   

  
c. Grantee shall participate in the Kansas One Call utility location program.   
 
SECTION 4.  COMPENSATION TO THE CITY. 
a. In consideration of this Contract franchise, Grantee agrees to remit to the City a 

franchise fee of 5% of Gross Receipts.  To determine the franchise fee, Grantee shall 
calculate the Gross Receipts and multiply such receipts by 5%.  Thereafter, subject to 
subsection (b) hereafter, compensation for each calendar year of the remaining term of 
this Contract franchise shall continue to be based on a sum equal to 5% of Gross 
Receipts, unless the City notifies Grantee prior to ninety days (90) before the end of the 
calendar year that it intends to switch to an Access line fee in the following calendar 
year; provided, such Access line fee shall not exceed $2.00 per Access line per month. 
In the event the City elects to change its basis of compensation, nothing herein 
precludes the City from switching its basis of compensation back provided the City 
notifies Grantee prior to ninety days (90) before the end of the calendar year. 

b. Beginning January 1, 2004, and every 36 months thereafter, the City, subject to the 
public notification procedures set forth in K.S.A. 12-2001 (m), and amendments thereto, 
may elect to adopt an increased Access line fee or gross receipts fee subject to the 
provisions and maximum fee limitations contained in K.S.A. 12-2001, and amendments 
thereto, or may choose to decline all or any portion of any increase in the Access line 
fee.   

c. Grantee shall pay on a monthly basis without requirement for invoice or reminder from 
the City, and within 45 days of the last day of the month for which the payment applies 
franchise fees due and payable to the City. If any franchise fee, or any portion thereof, is 
not postmarked or delivered on or before the due date, interest thereon shall accrue 
from the due date until received, at the applicable statutory interest rate.  
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d. Upon written request by the City, but no more than once per quarter, Grantee shall 
submit to the City either a 9K2 (gross receipts) or 9KN (access lines) statement showing 
the manner in which the franchise fee was calculated. 

e. No acceptance by the City of any franchise fee shall be construed as an accord that the 
amount paid is in fact the correct amount, nor shall acceptance of any franchise fee 
payment be construed as a release of any claim of the City. Any dispute concerning the 
amount due under this Section shall be resolved in the manner set forth in K.S.A. 12-
2001, and amendments thereto. 

f. The City shall have the right to examine, upon written notice to Grantee no more often 
than once per calendar year, those records necessary to verify the correctness of the 
franchise fees paid by Grantee.   

g. Unless previously paid, within sixty (60) days of the effective date of this Contract 
franchise, Grantee shall pay to the City a one-time application fee of One Thousand 
Dollars ($1000.00). The parties agree that such fee reimburses the City for its 
reasonable, actual and verifiable costs of reviewing and approving this Contract 
franchise.   

h. The franchise fee required herein shall be in addition to, not in lieu of, all taxes, charges, 
assessments, licenses, fees and impositions otherwise applicable that are or may be 
imposed by the City under K.S.A. 12-2001 and 17-1902, and amendments thereto.  The 
franchise fee is compensation for use of the Public right-of-way and shall in no way be 
deemed a tax of any kind. 

i. Grantee shall remit an access line (franchise) fee or gross receipts (franchise) fee to the 
City on those access lines that have been resold to another telecommunications local 
exchange service provider, but in such case the City shall not collect a franchise fee 
from the reseller service provider and shall not require the reseller service provider to 
enter a contract franchise ordinance. 

 
SECTION 5.  INDEMNITY AND HOLD HARMLESS. 
It shall be the responsibility of Grantee to take adequate measures to protect and defend its 
Facilities in the Public right-of-way from harm or damage. If Grantee fails to accurately or timely 
locate Facilities when requested, in accordance with the Kansas Underground Utility Damage 
Prevention Act, K.S.A. 66-1801 et seq., it has no claim for costs or damages against the City 
and its authorized contractors unless such parties are responsible for the harm or damage 
caused by their negligence or intentional conduct.  The City and its authorized contractors shall 
be responsible to take reasonable precautionary measures including calling for utility locations 
and observing marker posts when working near Grantee’s Facilities.    
 
Grantee shall indemnify and hold the City and its officers and employees harmless against any 
and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees (including reasonable 
attorney fees and costs of defense), proceedings, actions, demands, causes of action, liability 
and suits of any kind and nature, including personal or bodily injury (including death), property 
damage or other harm for which recovery of damages is sought, to the extent that it is found by 
a court of competent jurisdiction to be caused by the negligence of Grantee, any agent, officer, 
director, representative, employee, affiliate or subcontractor of Grantee, or its respective 
officers, agents, employees, directors or representatives, while installing, repairing or 
maintaining Facilities in the Public right-of-way.  
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The indemnity provided by this subsection does not apply to any liability resulting from the 
negligence of the City, its officers, employees, contractors or subcontractors. If Grantee and the 
City are found jointly liable by a court of competent jurisdiction, liability shall be apportioned 
comparatively in accordance with the laws of this state without, however, waiving any 
governmental immunity available to the City under state law and without waiving any defenses 
of the parties under state or federal law. This section is solely for the benefit of the City and 
Grantee and does not create or grant any rights, contractual or otherwise, to any other person 
or entity. 
 
Grantee or City shall promptly advise the other in writing of any known claim or demand against 
Grantee or the City related to or arising out of Grantee’s activities in the Public right-of-way. 
 
SECTION 6.  INSURANCE REQUIREMENT AND PERFORMANCE BOND 
a. During the term of this Contract franchise, Grantee shall obtain and maintain insurance 

coverage at its sole expense, with financially reputable insurers that are licensed to do 
business in the state of Kansas.  Should Grantee elect to use the services of an affiliated 
captive insurance company for this purpose, that company shall possess a certificate of 
authority from the Kansas Insurance Commissioner.  Grantee shall provide not less than 
the following insurance: 

 
(1) Workers’ compensation as provided for under any worker’s compensation or 

similar law in the jurisdiction where any work is performed with an employers’ 
liability limit equal to the amount required by law.  

 
(2) Commercial general liability, including coverage for contractual liability and 

products completed operations liability on an occurrence basis and not a claims 
made basis, with a limit of not less than Two Million Dollars ($2,000,000) 
combined single limit per occurrence for bodily injury, personal injury, and 
property damage liability.  The City shall be included as an additional insured 
with respect to liability arising from Grantee’s operations under this Contract 
franchise.    

 
b. As an alternative to the requirements of subsection (a), Grantee may demonstrate to the 

satisfaction of the City that it is self-insured and as such Grantee has the ability to 
provide coverage in an amount not less than one millions dollars ($1,000,000) per 
occurrence and two million dollars ($2,000,000) in aggregate, to protect the City from 
and against all claims by any person whatsoever for loss or damage from personal 
injury, bodily injury, death or property damage occasioned by Grantee, or alleged to so 
have been caused or occurred. 
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c. Grantee shall, as a material condition of this Contract franchise, prior to the 

commencement of any work and prior to any renewal thereof, deliver to the City a 
certificate of insurance or evidence of self-insurance, satisfactory in form and content to 
the City, evidencing that the above insurance is in force and will not be cancelled or 
materially changed with respect to areas and entities covered without first giving the City 
thirty (30) days prior written notice. Grantee shall make available to the City on request 
the policy declarations page and a certified copy of the policy in effect, so that limitations 
and exclusions can be evaluated for appropriateness of overall coverage. 

d. Grantee shall, as a material condition of this Contract franchise, prior to the 
commencement of any work and prior to any renewal thereof, deliver to the City a 
performance bond in the amount of $50,000, payable to the City to ensure the 
appropriate and timely performance in the construction and maintenance of Facilities 
located in the Public right-of-way.  The required performance bond must be with good 
and sufficient sureties, issued by a surety company authorized to transact business in 
the State of Kansas, and satisfactory to the City Attorney in form and substance.   

 
SECTION 7.  REVOCATION AND TERMINATION. 
In case of failure on the part of Grantee to comply with any of the provisions of this Contract 
franchise, or if Grantee should do or cause to be done any act or thing prohibited by or in 
violation of the terms of this Contract franchise, Grantee shall forfeit all rights, privileges and 
franchise granted herein, and all such rights, privileges and franchise hereunder shall cease, 
terminate and become null and void, and this Contract franchise shall be deemed revoked or 
terminated, provided that said revocation or termination, shall not take effect until the City has 
completed the following procedures:  Before the City proceeds to revoke and terminate this  
Contract franchise, it shall first serve a written notice upon Grantee, setting forth in detail the 
neglect or failure complained of, and Grantee shall have sixty (60) days thereafter in which to 
comply with the conditions and requirements of this Contract franchise. If at the end of such 
sixty (60) day period the City deems that the conditions have not been complied with, the City 
shall take action to revoke and terminate this Contract franchise by an affirmative vote of the 
City Council present at the meeting and voting, setting out the grounds upon which this Contract 
franchise is to be revoked and terminated; provided, to afford Grantee due process, Grantee 
shall first be provided reasonable notice of the date, time and location of the City Council’s 
consideration, and shall have the right to address the City Council regarding such matter. 
Nothing herein shall prevent the City from invoking any other remedy that may otherwise exist at 
law. Upon any determination by the City Council to revoke and terminate this Contract 
franchise, Grantee shall have thirty (30) days to appeal such decision to the District Court of 
Johnson County, Kansas.  This Contract franchise shall be deemed revoked and terminated at 
the end of this thirty (30) day period, unless Grantee has instituted such an appeal. If Grantee 
does timely institute such an appeal, such revocation and termination shall remain pending and 
subject to the court’s final judgment. Provided, however, that the failure of Grantee to comply 
with any of the provisions of this Contract franchise or the doing or causing to be done by 
Grantee of anything prohibited by or in violation of the terms of this Contract franchise shall not 
be a ground for the revocation or termination thereof when such act or omission on the part of 
Grantee is due to any cause or delay beyond the control of Grantee or to bona fide legal 
proceedings. 
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SECTION 8.  RESERVATION OF RIGHTS. 
a. The City specifically reserves its right and authority as a customer of Grantee and as a 

public entity with responsibilities towards its citizens, to participate to the full extent 
allowed by law in proceedings concerning Grantee’s rates and services to ensure the 
rendering of efficient Telecommunications service and any other services at reasonable 
rates, and the maintenance of Grantee’s property in good repair.  

 
b. In granting its consent hereunder, the City does not in any manner waive its regulatory 

or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, its Home Rule powers under the Constitution of the State of 
Kansas, nor any of its rights and powers under or by virtue of present or future 
ordinances of the City.  

 
c. In granting its consent hereunder, Grantee does not in any manner waive its regulatory 

or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, or under the Constitution of the State of Kansas, nor any of its 
rights and powers under or by virtue of present or future ordinances of the City.   

 
In entering into this Contract franchise, neither the City's nor Grantee's present or future legal 
rights, positions, claims, assertions or arguments before any administrative agency or court of 
law are in any way prejudiced or waived.  By entering into the Contract franchise, neither the 
City nor Grantee waive any rights, but instead expressly reserve any and all rights, remedies, 
and arguments the City or Grantee may have at law or equity, without limitation, to argue, 
assert, and/or take any position as to the legality or appropriateness of any present or future 
laws, non-franchise ordinances, (e.g. the City’s right-of-way ordinance referenced in Section 3b 
of this Contract franchise) and/or rulings.   
  

SECTION 9.  FAILURE TO ENFORCE.  
The failure of either the City or the Grantee to insist in any one or more instances upon the strict 
performance of any one or more of the terms or provisions of this Contract franchise shall not be 
construed as a waiver or relinquishment for the future of any such term or provision, and the 
same shall continue in full force and effect.  No waiver or relinquishment shall be deemed to 
have been made by the City or the Grantee unless said waiver or relinquishment is in writing 
and signed by both the City and the Grantee.  
 
SECTION 10.  TERM AND TERMINATION DATE. 
a. This Contract franchise shall be effective for a term of one (1) year from the effective 

date of this Contract franchise.  Thereafter, this Contract franchise will renew for two (2) 
additional one (1) year terms, unless either party notifies the other party of its intent to 
terminate the Contract franchise at least ninety (90) days before the termination of the 
then current term. The additional term shall be deemed a continuation of this Contract 
franchise and not as a new franchise or amendment. 
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b. Upon written request of either the City or Grantee, this Contract franchise shall be 
renegotiated at any time in accordance with the requirements of state law upon any of 
the following events:  changes in federal, state, or local laws, regulations, or orders that 
materially affect any rights or obligations of either the City or Grantee, including but not 
limited to the scope of the Contract franchise granted to Grantee or the compensation to 
be received by the City hereunder. 

 
c. If any clause, sentence, section, or provision of K.S.A. 12-2001, and amendments 

thereto, shall be held to be invalid by a court or administrative agency of competent 
jurisdiction, provided such order is not stayed, either the City or Grantee may elect to 
terminate the entire Contract franchise.  In the event of such invalidity, if Grantee is 
required by law to enter into a Contract franchise with the City, the parties agree to act in 
good faith in promptly negotiating a new Contract franchise.   

 
d. Amendments under this Section, if any, shall be made by contract franchise ordinance 

as prescribed by statute.  This Contract franchise shall remain in effect according to its 
terms, pending completion of any review or renegotiation provided by this section.  

 

e. In the event the parties are actively negotiating in good faith a new contract franchise 
ordinance or an amendment to this Contract franchise upon the termination date of this 
Contract franchise, the parties by written mutual agreement may extend the termination 
date of this Contract franchise to allow for further negotiations.  Such extension period 
shall be deemed a continuation of this Contract franchise and not as a new contract 
franchise ordinance or amendment. 

 
SECTION 11.   MOST FAVORED NATION. 
Pursuant to K.S.A. 17-1902, City represents and warrants that all benefits, terms and conditions 
in this Contract franchise are and, during the term of this Contract franchise, will continue to be 
no less favorable to Grantee than those currently being offered to or that may be offered and 
agreed to by City and any other local exchange carrier, telecommunications carrier, video 
services provider, competitive infrastructure provider or Internet Protocol services provider, 
regardless of the form or nature of the agreement with any other carrier or provider. 
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SECTION 12.  POINT OF CONTACT AND NOTICES 
Grantee shall at all times maintain with the City a local point of contact who shall be available at 
all times to act on behalf of Grantee in the event of an emergency.  Grantee shall provide the 
City with said local contact’s name, address, telephone number, fax number and e-mail 
address.  Emergency notice by Grantee to the City may be made by telephone to the City Clerk 
or the Public Works Director.  All other notices between the parties shall be in writing and shall 
be made by personal delivery, depositing such notice in the U.S. Mail, Certified Mail, return 
receipt requested, or by facsimile.  Any notice served by U.S. Mail or Certified Mail, return 
receipt requested, shall be deemed delivered five (5) calendar days after the date of such 
deposit in the U.S. Mail unless otherwise provided.  Any notice given by facsimile is deemed 
received by the next business day.  “Business day” for purposes of this section shall mean 
Monday through Friday, City and/or Grantee observed holidays excepted.   
 
The City:        Grantee: 
 
The City of Leawood       Southwestern Bell Telephone Company 
4800 Town Center Drive    Attn: Cindy Zapletal , Area Manager 
Leawood, Kansas 66211    External Affairs 
Attn:  City Clerk     1640 Fairchild Ave, First Floor,  
(913) 339-9325 fax     Manhattan, Kansas 66502  
        (785) 537-5250 fax 

 
or to replacement addresses that may be later designed in writing. 

 
SECTION 13.  TRANSFER AND ASSIGNMENT. 
This Contract franchise is granted solely to the Grantee and shall not be transferred or assigned 
without the prior written approval of the City; provided that such transfer or assignment may 
occur without written consent of the City to a wholly owned parent or subsidiary, or between 
wholly owned subsidiaries, upon notice to the City. 
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SECTION 14.  CONFIDENTIALITY.  
Information provided to the City under K.S.A. 12-2001 shall be governed by confidentiality 
procedures in compliance with K.S.A. 45-215 and 66-1220a, et seq., and amendments thereto.  
Grantee agrees to indemnify and hold the City harmless from any and all penalties or costs, 
including attorney's fees, arising from the actions of Grantee, or of the City at the written request 
of Grantee, in seeking to safeguard the confidentiality of information provided by Grantee to the 
City under this Contract franchise.   
 
SECTION 15.  ACCEPTANCE OF TERMS. 
Grantee shall have sixty (60) days after the final passage and approval of this Contract 
franchise to file with the City Clerk its acceptance in writing of the provisions, terms and 
conditions of this Contract franchise, which acceptance shall be duly acknowledged before 
some officer authorized by law to administer oaths; and when so accepted, this Contract 
franchise and acceptance shall constitute a contract between the City and Grantee subject to 
the provisions of the laws of the state of Kansas. 
 
SECTION 16.  PAYMENT OF COSTS. 
In accordance with statute, Grantee shall be responsible for payment of all costs and expense 
of publishing this Contract franchise, and any amendments thereof. 
 
SECTION 17.  SEVERABILITY.  
If any clause, sentence, or section of this Contract franchise, or any portion thereof, shall be 
held to be invalid by a court of competent jurisdiction, such decision shall not affect the validity 
of the remainder, as a whole or any part thereof, other than the part declared invalid; provided, 
however, the City or Grantee may elect to declare the entire Contract franchise is invalidated if 
the portion declared invalid is, in the judgment of the City or Grantee, an essential part of the 
Contract franchise.  
 
SECTION 18.  FORCE MAJEURE. 
Each and every provision hereof shall be reasonably subject to acts of God, fires, strikes, riots, 
floods, war and other disasters beyond Grantee’s or the City’s control. 
 

(Ord. No. 1794; Effective 07-03-99) 
(Ord. No. 2065; Effective 08-01-04) 
(Ord. No. 2344; Effective 12-02-08) 
(Ord. No. 2584; Effective 11-19-12) 
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ARTICLE 6. TIME WARNER  [ formerly Telecable of Overland 
Park, Inc.] 

 
Section 1.  SHORT TITLE.  This ordinance shall be known as "The Cable Television 

Franchise Ordinance of the City of Leawood, Kansas" and may herein and 
hereafter be cited as "Leawood Cable TV Franchise Ordinance". 

 
Section 2. DEFINITIONS.  The following terms, phrases, words and their derivations shall 

have for the purposes of this ordinance the meanings herein stated; provided that 
when not inconsistent with the context, words used in the present tense shall 
include the future, and words in the plural shall include the singular number, and 
words in the singular number shall include the plural number; provided further 
that the word "shall" is to be construed as mandatory and not simply directive; 
provided further that the following definitions shall herein apply: 

 
(a) "City" shall mean the City of Leawood, Kansas, a municipal corporation, 

or its successors, and shall include when appropriate to the use of the 
term in context, the territorial boundaries of said City as now constituted 
or as shall hereafter exist; 

(b) "Governing Body" shall mean the present legislative body of the City of 
Leawood, Kansas, or any successor to the legislative powers of said 
present Governing Body; 

(c) "Franchise" means this agreement. 
(d) "Franchisee" shall mean TeleCable of Overland Park, Inc., or its 

successors, transferees or assigns, which is granted the franchise, the 
terms and conditions of which are provided herein; 

(e) "Street" shall mean any public street, roadway, highway, alley, or other 
public right-of-way now or hereafter subject to the jurisdiction and 
regulation of the City as provided by the laws of the State of Kansas and 
any subsequent amendments thereof; 

(f) "System" or "Cable Communications System" or "Cable Television 
System" shall mean a system of antennas, cables, wires, lines, towers, 
wave guides, or other conductors, converters, equipment or facilities, 
designed and constructed for the purpose of producing, receiving, 
transmitting, amplifying and distributing audio, video and other forms of 
electronic or electrical signals, located in the City.  Said definition shall not 
include any such facility that serves or will serve only subscribers in one 
or more multiple unit dwellings under common ownership, control or 
management, unless such facility uses any public right-of-way. 

(g) "Subscriber" shall mean any person which receives from the franchisee 
herein named the services of said franchisee's cable television system; 

(h) "Person" shall mean any individual or association of individuals, or any 
firm, corporation, or other business organization; 
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(i) "Gross annual subscriber revenues" shall mean any and all compensation 
and other consideration derived directly by franchisee from subscribers 
within said City for regularly furnished cable television service.  Gross 
annual subscriber revenue shall include revenues derived from cable 
service, pay television service, installation, rental of television converters 
or other equipment, per-program and per-channel charges, or advertising 
revenues, but shall not include any taxes on services furnished by 
franchisee or imposed directly on any subscriber or user by any city, state 
or other governmental unit and collected by the franchisee for such 
governmental unit. 

 
 In the event the franchisee shall receive any revenue from any advertisements 

disseminated to subscribers in Johnson County, Kansas, both within and without 
the City, gross annual subscriber revenues shall, with respect to such 
advertisements, include an amount derived by multiplying such advertising 
revenue by a fraction, the numerator of which is the number of subscribers in the 
City reached by such advertisement and the denominator of which is the total 
number of subscribers reached by such advertisement. 

 
Section 3. GRANT OF NON-EXCLUSIVE FRANCHISE.  The City of Leawood, Kansas 

hereby grants unto the franchisee herein named a non-exclusive franchise to 
construct, erect, operate and maintain a cable television system within said City, 
and in so doing to use the streets of said City by erecting, installing, constructing, 
repairing, replacing, reconstructing, maintaining, and retaining in, on, under, 
upon, or across any such streets, such poles, wires, cables, conductors, ducts, 
conduits, vaults, manholes, amplifiers, appliances, attachments, and other 
property as may be necessary and appurtenant to a cable television system, and 
in addition, so to use, operate and provide for all or part of such facilities by 
service offerings obtained from any franchised or operating utility company 
providing service within said City. 

 
 The authority hereby granted to conduct a cable television system within said 

City, and to use and occupy the streets thereof does not and shall not be 
deemed an exclusive right or permission, and said City expressly reserves the 
right to grant other non-exclusive franchises to persons, firms, corporations or 
other business organizations, to construct, operate, and maintain other cable 
television systems within said City; but no such additional franchises shall in any 
way affect the rights or obligations of the franchisee herein named and set forth 
in this ordinance. 

 
 The rights herein granted to franchisee herein named shall extend to any area 

hereafter annexed to the City and franchisee shall be bound by the same rules 
and regulations as to such area as are otherwise herein or hereafter provided. 
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Section 4. PROGRAM ORIGINATION.   The franchisee herein named shall transmit and 
distribute to its subscribers such electromagnetic radiation as are now, and may 
hereafter, be authorized by the Federal Communications Commission or any 
other administrative agency of the United States, the several states, or political 
subdivisions thereof having jurisdiction to regulate such activity; provided that the 
franchisee may originate and distribute public service information regarding the 
weather, time, news of events that have or will occur within the franchisee's 
subscribers' service area, including such local community events that may be 
made available to its subscribers. 

 
Section 5. TERM OF FRANCHISE.   This franchise ordinance extends and renews the 

existing franchise for a period of twenty (20) years and the term of the renewal 
franchise herein granted shall commence upon expiration of the existing 
franchise and shall continue for a term of twenty(20) years from said date; 
provided that said franchisee's acceptance of this renewal franchise shall be filed 
in the office of the City Clerk of said City within thirty (30) days from the effective 
date of this ordinance; provided further that franchisee's failure to timely file said 
acceptance as herein provided shall cause the City's offer of franchise contained 
herein to be deemed revoked and without force and effect, whereupon this 
ordinance shall be deemed void and of no further force and effect. 

 
Section 6.  FRANCHISE PAYMENTS.   The franchisee herein named shall pay to the City 

during the term of said franchise a sum equal to five (5) percent of the gross 
annual subscriber revenues, or the maximum cable television franchise fee 
permitted by federal law, whichever is less; provided that payment of said sum 
will be made quarterly in the months of January, April, July and October. 

 
Section 7.  AUDIT AND REPORTING.   Within thirty (30) days after the expiration of the first 

twelve (12) months of this franchise and within thirty (30) days after each 
succeeding twelve (12) month period during the balance of the term that this 
franchise shall be in force, the franchisee named herein shall file in the office of 
the City Clerk of said City, a financial statement prepared by a certified public 
accountant or person otherwise satisfactory to said City, showing the gross 
annual subscriber revenues of said franchisee during the preceding twelve (12) 
months, said receipts to be determined as defined herein; provided that in the 
events said franchise is terminated or forfeited prior to the end of the twenty (20) 
year term herein provided, the franchisee shall immediately submit to the office of 
the City Clerk of said City a financial statement of said franchisee for the period 
that has elapsed since the end of the period covered by the last such financial 
statement; provided further that within thirty (30) days following the termination or 
forfeiture of said franchise, said franchisee will pay said City a sum equal to the 
percentage of said gross annual subscriber revenues as have accrued to said 
franchisee for the aforementioned period; provided further that said City reserves 
the right to independently audit said franchisee's gross annual subscriber 
revenues from which its franchise payments are computed, and any discrepancy 
between said audit and that filed by the franchisee with the City Clerk of said City 
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which results in the City's receiving a lesser sum than that which is due and 
owing from said franchisee will be determined and paid forthwith to said City; 
provided further that the City's acceptance of any payment determined as herein 
before provided to be deficient shall not be construed as a release of liability from 
said City or an accord and satisfaction of any claim said City may have for 
additional sums owed by said franchisee as herein before provided. 

 
Section 8.  SUBSCRIBER RATES.   Rates for subscriber service shall be determined by 

franchisee and shall be uniform throughout the City for each type of service. 
Franchisee shall file with the City Clerk a schedule of current rates in effect. 

 
 Subscriber rates for installation shall be determined by franchisee and shall be 

uniform, except where extraordinary installation procedures are required in order 
to establish service, in which case franchisee may charge the subscriber the 
actual cost of materials and labor plus ten (10) per cent. 

 
 Where a subscriber's service is disconnected for nonpayment of monies due, 

franchisee is authorized to collect a reconnection fee. 
 
Section 9.  FRANCHISEE'S OPERATING REGULATIONS.   The franchisee herein named 

shall have the authority to promulgate such rules, regulations and conditions 
governing the conduct of its business as shall be reasonably necessary to enable 
the franchisee to exercise its rights and to perform its obligations under this fran-
chise ordinance and to assure an uninterrupted service to its subscribers; 
provided, however, that such rules, regulations, terms and conditions shall not be 
in conflict with the provisions of this franchise ordinance. 

 
 With respect to extension of service to new areas within the City, the franchisee 

shall file in the office of the City Clerk of said City the rules and regulations 
governing the franchisee's extension of service to such new areas; provided that 
if the Governing Body has not filed with said franchisee its written objection to 
any or all of said rules and regulations within thirty (30) days after they are filed 
by franchisee, said rules and regulations shall be deemed approved.  Franchisee 
may thereafter change such rules and regulations by filing such changes as 
herein before provided, and the same shall be approved or rejected in like 
manner.  In the event the Governing Body rejects the rules or any proposed 
change thereof, franchisee shall be entitled to a hearing before the Governing 
Body for consideration of the rules or changes within ten (10) days following the 
Governing Body’s rejection of the same by a resolution adopted at a regular 
meeting of the Governing Body. 
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Section 10.  NOTICE TO PARTIES.  Whenever, under the terms of this franchise ordinance, 
either party hereto shall be required or permitted to give notice to the other, such 
notice shall be in writing, and if to be served upon the City, it shall be delivered 
either by first class United States mail addressed to the office of the City Clerk of 
said City or by personal delivery of the same to said person, or his duly 
authorized agent for receiving the same, and if said notice be addressed to said 
franchisee, the same shall be delivered by either first class United States mail 
addressed to an officer or the resident agent of said franchisee at the registered 
office of said franchisee or its resident agent, or by personally delivering the 
same to such person as herein before provided, or such other person as said 
franchisee shall from time to time direct. 

 
Section 11. NOTICE OF FRANCHISEE'S FILINGS WITH REGULATORY AGENCIES.   The 

franchisee is hereby required to file in the office of the City Clerk of said City 
copies of any and all petitions, applications, and communications submitted or 
filed by said franchisee with the Federal Communications Commission, the 
Securities and Exchange Commission, or any other federal or state regulatory 
commission or agency having jurisdiction in respect to any matter effecting the 
operation of a cable television system, so far as the same effects or will effect 
said franchisee's service or operation within said City. 

 
Section 12.  FRANCHISEE'S DUTY TO COMPLY WITH STATE AND FEDERAL LAW.  

Notwithstanding any other provisions of this franchise ordinance to the contrary, 
the franchisee shall at all times comply with all laws and regulations of the United 
States and the several states and any political subdivision thereof, or any 
administrative agency thereof, having jurisdiction to regulate cable television 
systems; provided that franchisee's failure to comply with any law or regulation 
governing the operation of said cable television system may result in a forfeiture 
of the privileges conferred by the franchise ordinance when so determined by the 
Governing Body of said City as adopted by ordinance at one of its regular 
meetings. 

 
Section 13. LOCATION OF FRANCHISEE'S PROPERTIES IN THE PUBLIC WAY.  The 

franchisee in the construction of any facilities to provide service to its subscribers 
shall use the existing poles and other properties of franchised public utility 
companies operating within the City, and said franchisee shall not construct, 
erect, or maintain any supporting poles or other properties within the public 
streets of said City for the permanent operation of its cable television system 
except upon the express consent and permission of said City given in writing; 
provided that said franchisee shall not be prohibited from relocating its facilities if 
the poles and other properties on or upon which said facilities attach and are 
affixed are relocated by the owners of said properties, nor shall the franchisee be 
prohibited from constructing, operating, and maintaining its facilities upon other 
poles and properties of said franchised public utility companies as may 
hereinafter be constructed, so long as such construction, operation, and 
maintenance is in compliance with said City's existing ordinances pertaining to 
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construction of new utility and communications lines; provided further that, 
wherever within the City all or any part of the properties of the franchised public 
utility company with which said franchisee named herein has contracted for the 
use of said facilities, shall be located underground, it shall be the obligation of 
said franchisee to construct, operate, and maintain its properties within and 
under such locations; provided further that if existing properties of the franchised 
public utility companies with which said franchisee herein named has contracted, 
relocate said properties underground, said franchisee shall forthwith relocate its 
properties, formerly attached thereto, underground in such places; however, the 
City reserves the right to permit said franchisee to maintain its existing facilities 
aboveground in said locations when the City shall so direct the same in writing to 
said franchisee. 

 
Section 14.  RELOCATION OF FRANCHISEE'S PROPERTY.  Whenever the City or a 

franchised public utility company operating within said City shall request of the 
franchisee the relocation or reinstallation of any of its properties along and within 
any of the streets of said City, said franchisee shall forthwith remove, relocate, or 
reinstall any such property as may be reasonably necessary to meet said request 
and the cost of such relocation, removal, or reinstallation of said properties shall 
be the exclusive obligation of said franchisee; provided that said franchisee shall 
upon request of any person holding a validly issued building or moving permit of 
said City, said request having been given in writing to said franchisee not less 
than forty-eight (48) hours prior to the date upon which said person intends to 
exercise its rights under said permit, said franchisee shall thereupon temporarily 
raise, lower, or relocate its wires or other property as may be required for said 
person to exercise the rights of its permit, and said franchisee may require said 
person to make payment in advance for any expenses incurred by said 
franchisee pursuant to said person's request. 
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Section 15.  FRANCHISEE'S DUTY TO REMOVE ITS PROPERTIES FROM THE PUBLIC 
WAY.  Franchisee shall promptly remove from the public streets and other public 
ways where its properties are located, all or any part of its facilities so located, 
when franchisee ceases to use any part, or all, of its cable television system for a 
continuous period of twelve months or when said franchise is terminated or 
revoked pursuant to notice as provided elsewhere in this ordinance. 

  
 Provided that said franchisee shall be entitled to receive notice in writing from 

said City setting forth one or more of the occurrences herein above enumerated, 
or such other occurrence herein before or hereinafter provided, and that said 
franchisee shall have ninety (90) days from the date upon which said notice is 
received to remove said properties as herein above required. 

 
Section 16.  AUTHORITY OF CITY TO REQUIRE REMOVAL OF FRANCHISEE’S 

PROPERTIES FROM THE PUBLIC WAY.  The City is hereby authorized to 
enforce the provisions of Section 15 of this franchise ordinance as hereinafter 
provided; 
(a) That said City shall notify said franchisee in writing of any occurrence 

provided for in Section 15 hereof, for which said franchise may be 
terminated, forfeited, revoked, or declared void by said City, and that 
within 90 days following receipt of said notice, said franchisee shall 
remove from the public streets and all other public ways of said City upon, 
over, and under which its properties are located, those portions of the 
properties which are attached to utility poles and those portions of buried 
properties which come above ground in closures and pedestals, unless 
otherwise authorized and permitted by said City.  Franchisee shall not be 
required in any instance to remove buried cables. 

(b) Said City may declare abandoned any property of said franchisee 
remaining in place ninety (90) days after notification as herein above 
provided, and the same shall be considered permanently abandoned 
property unless said City extends the time for removal for a period not to 
exceed an additional thirty (30) days. 

 
Section 17. PROPERTY ABANDONED BY THE FRANCHISEE.  Any property abandoned 

by said franchisee as herein above or hereinafter provided shall become the 
property of the City and said franchisee agrees to execute and deliver an 
instrument in writing, transferring its ownership interest in any such property to 
said City; provided that any notice given by the City as provided in Section 16 
hereof, shall be deemed notice to any other persons claiming interest in said 
property of the franchisee, and said persons shall be subject to all the provisions 
herein before provided in Sections 15 and 16 hereof. 
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Section 18.  STANDARDS FOR CONSTRUCTION OF FRANCHISEE'S FACILITIES.  The 
construction, operation, and maintenance of the properties and facilities of said 
franchisee's cable television system shall be in accord with good engineering 
practices and shall be in compliance with the National Electric Code and 
applicable laws, regulations and ordinances as such are from time to time 
amended and revised by the United States of America and the several states and 
any political subdivisions thereof or any administrative agency thereof having 
jurisdiction to regulate the construction of cable television systems.  All 
transmissions and distribution structures, lines and equipment erected by the 
franchisee within the City shall be so located as to cause minimum interference 
with the proper use of streets, easements and swales, sidewalks, alleys, and 
other public ways and places, and to cause minimum interference with the rights 
and reasonable convenience of property owners who join any of the said streets, 
easements and swales, sidewalks, alleys or other public ways and places.  The 
franchisee shall have the authority to trim trees which are located upon and 
overhang the public streets and other public ways of said City, so as to prevent 
the branches of such trees from coming into contact with the franchisee's 
properties. 

 
 The franchisee shall not construct or reconstruct any of its cable TV system 

located upon, over, under or within the public streets or public ways of said City 
without first having submitted in writing a description of its planned improvement 
to the Director of Public Works of said City and having received a permit for such 
improvement from said Director. 

 
Section 19.  STANDARDS FOR OPERATING AND MAINTAINING FRANCHISEE'S CABLE 

TELEVISION SYSTEM.  Franchisee's cable television system shall be 
constructed, operated, and maintained in accordance with the highest accepted 
standards of the cable television industry to ensure that the subscriber receives 
the highest quality of service; provided that the following enumerated criteria may 
be considered in determining franchisee's satisfactory compliance with the 
provisions of this section: 

 
(1) That the system is installed and remains capable of using all-band 

equipment and of passing the entire VHF television and FM radio 
spectrum and that it shall have the further capability of converting UHF for 
the distribution to subscribers on the VHF band; and 

(2) That the system is capable of transmitting and passing the standard color 
television signals without the introduction of material degradation on color 
fidelity and intelligence; and 

(3) That the system is designed and rated for 24-hour a day continuous 
operation; and 

(4) That the system provides a nominal signal level of 1,000 microvolts at the 
input terminals of each television receiver of any subscriber; and 

(5) That the system signal to noise ratio is not less than 30 decibels; and 
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(6) That hum modulation of the picture signal is less than 5 per cent at the 
subscriber's receiver; and 

(7) That the system uses components having a voltage standing wave ratio 
(VSWR) of 1.4 or less; and 

(8) That the system will and does produce a picture upon any subscriber's 
television screen in black and white or color (provided the subscriber's set 
is capable of producing a color picture) that is undistorted and free from 
ghost images and accompanied by proper sound, assuming standard 
production television sets in good repair, and in any event, the picture 
shall be as good as the state of the art allows; and 

(9) That the system transmits or distributes signals of adequate strength to 
produce good pictures with good sound at all television receivers of all 
subscribers, without causing cross-modulation in the cables or interfering 
with other electromagnetic radiation or the reception of other television or 
radio receivers in the area not connected to the system. 

 The franchisee agrees that the cable television system to be operated pursuant 
to this franchise shall be upgraded in terms of its channel capacity and shall no 
later than December 31, 1991, be capable of technical transmission of a 
minimum of fifty-four (54) standard television channels to subscribers. 

 
 The franchisee will limit system failures to a minimum by locating and correcting 

malfunctions promptly but in no event longer than 24 hours after notice has been 
given, except said time shall be extended during such time as performance of 
this obligation is prevented by an act of God or the same is otherwise made 
impossible because of circumstances over which the franchisee has no control; 
provided further that the franchisee will maintain and provide to its subscribers an 
office near the City, which shall be available to said subscribers during normal 
business hours of every day Monday through Friday inclusive, for the purpose of 
receiving complaints or requests for repairs, adjustments, or other service 
caused by some failure or malfunction of the system, and that said franchisee 
shall provide its subscribers with facilities for receiving requests and complaints 
for service at a time other than that herein provided. 

 
 Should franchisee find equipment or devices have been connected to 

franchisee's cable television system by any persons and that said equipment or 
devices are causing interference to the system or degradation of the quality of 
transmission received by subscribers, or impairing franchisee’s ability to comply 
with any laws and regulations governing cable television transmissions, 
franchisee is hereby empowered immediately to disconnect said equipment or 
devices from the cable television system. 

 
Section 20.  RIGHTS RESERVED TO THE CITY.  Without limitation upon the rights which the 

City might otherwise have, said City does hereby expressly reserve the following 
rights, powers and authorities: 
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(a) The right to exercise the governmental powers, now or hereafter, vested 
in or granted to said City; 

(b) The right to grant additional cable television franchises within said City 
subject to the provisions of Section 3 hereof. 

 
 The City's failure to enforce and remedy any noncompliance by the franchisee of 

the terms and conditions of this franchise ordinance shall not constitute a waiver 
of said City's rights hereunder, and said franchisee shall continue to perform its 
obligations as herein provided. 

 
Section 21.  CONDITIONS FOR FORFEITURE OF FRANCHISE.  In addition to all other 

rights and powers herein reserved or otherwise enjoyed by the City, said City 
reserves as an additional and separate remedy the right to revoke the franchise 
herein granted and all rights and privileges of said franchisee conferred 
hereunder, upon the occurrence of any of the following events: 

 
(a) That franchisee fails to remedy within thirty (30) days following the date 

upon which written notice is received of said franchisee's failure to comply 
with the provisions of this franchise ordinance whether the same be 
committed by act or omissions, the violation set forth in said notice; or 

(b) That any provisions of this franchise ordinance is adjudged by a Court of 
Competent Jurisdiction to be invalid or unenforceable and said judicial act 
and declaration is deemed by the Governing Body of said City to 
constitute such a material consideration for the granting of said franchise 
as to cause the same to become null and void; or  

(c) Franchisee is adjudged a bankrupt, becomes insolvent, suffers a transfer 
of its properties pursuant to an action of its creditors upon an instrument 
or judicial declaration securing said creditor's interest in said properties, 
and thereafter the same be not redeemed by said franchisee within thirty 
(30) days from the date of said transfer, or said franchisee is otherwise 
unable or unwilling to pay its debts and obligations as the same accrue; 
or 

(d) The franchisee commits an act of fraud or deceit against said City in 
obtaining the grant of the franchise herein conferred, or upon being 
granted said franchisee commits such an act against said City; or 
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(e) Franchisee shall give to any person, firm, corporation or other business 
association, preference or advantage over some other person in 
assessing and levying its rates and charges, or in serving its subscribers, 
or in enforcing its rules and regulations, or in any other respect; provided 
that no revocation shall be effective unless, or until, the Governing Body 
of said City shall find at one of its regular meetings or such other special 
meeting as may be required, that a violation of the terms and conditions 
of said franchise ordinance as herein set forth, was committed or 
occurred by said franchisee; provided further that the revocation and 
repeal of this franchise ordinance shall become effective only upon the 
enactment of an ordinance by said Governing Body of said City adopted 
not sooner than a date thirty (30) days following the date upon which said 
franchisee is notified of any alleged act or commission for which said 
franchise may be revoked, as herein provided. 

 
 Provided further that any allegation of violation of subparagraph (E) herein above 

by franchisee shall be given to franchisee in writing and that franchisee shall 
have a period of thirty (30) days in which to correct said allegation or provide 
sufficient information to said City so City could determine that no such violation in 
fact occurred, before City may proceed with the franchise revocation process 
provided herein. 

 
 Provided further that nothing herein contained in this section shall be construed 

to prevent the franchisee from offering its subscribers occasional temporary 
discounts and promotions for the purpose of attracting subscribers or persuading 
existing subscribers to order additional optional services, nor shall franchisee be 
prohibited by this section from offering discounts on its service to cable television 
employees. 

 
Section 22.  SERVICE TO SCHOOLS AND OTHER PUBLIC FACILITIES. 

(a) Upon the request of any private, parochial or public elementary or 
secondary school or any college or university located in the City, said 
franchisee shall furnish a single service drop to such institution free of 
installation charge and monthly service charge for basic cable television 
services, except where the installation of said service drop involves 
extraordinary expense related to the difficulty of installation, in which case 
franchisee is authorized to charge such school, college or university those 
portions of the installation expense beyond the normal and routine. 

(b)  
(1) Franchisee shall provide the public school districts located within 

the corporate limits of said City a channel, to be used jointly by 
such districts, upon which the districts may receive or transmit 
electromagnetic radiation, and  
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(2) Franchisee shall provide said City with a channel to be used jointly 
with other franchising authorities served by franchisee from its 
common head end, for receiving or transmitting electromagnetic 
radiation. 

 
 Should said City or any other franchise authority within Johnson County, Kansas, 

served by franchisee from a common head end site desire a second such 
governmental channel for joint use by the franchising authorities, franchisee 
agrees to provide said channel no later than December 31,1991, provided 
however that such second governmental channel’s frequency may be specified 
by the franchisee and is not required to be in that portion of the VHF television 
spectrum commonly known as channels two (2) through thirteen (13). 

 
Section 23.  EMERGENCY USE OF FRANCHISEE'S SYSTEM.  In the event of a civil 

disaster or other emergency which occurs within said City, the franchisee shall 
upon request of the Mayor or designated representative, permit said City to 
transmit information over the cable television system advising the subscribers 
regarding the nature and extent of the disaster or emergency as may be required 
to protect said persons for their safety and welfare; provided that any such 
transmission shall be conducted by or with the assistance of franchisee's 
authorized personnel. 

 
Section 24.  FRANCHISEE'S DUTY TO SECURE LIABILITY INSURANCE.  Franchisee shall 

concurrently with the filing of its acceptance of the franchise herein granted, file 
with the City Clerk of said City evidence that said franchisee has contracted for, 
and has, liability insurance to protect the following enumerated risks in the sums 
hereinafter set forth: 

 
 That said franchisee shall further provide evidence of its having insured said City 

and its officers, boards, commissions, agents, and employees from and against 
all claims by any person whatsoever for loss or damage from personal injury, 
death, or property damage occasioned by the operation of said franchisee's 
cable television system, or alleged to so have been caused or occurred, for an 
amount not less than $500,000 for the personal injury or death to any one person 
and $5,000,000 for personal injury or death of two or more persons in any one 
occurrence, and $300,000 for damages to property resulting from any one 
occurrence. 

 
Section 25.  FRANCHISEE'S PERFORMANCE BOND.  The franchisee shall at all times 

during the term of this franchise maintain in full force and effect, at franchisee’s 
sole and exclusive expense, a corporate surety bond in a company, and in a form 
approved by the City Attorney of said City, in an amount not less than $50,000 
renewable annually, and conditioned upon franchisee's faithful performance of 
the provisions, terms, and conditions of the franchise herein granted and 
conferred by this franchise ordinance; provided that in the event said City shall 
exercise its right to revoke the franchise of the franchisee as provided in Section 
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21 herein, then the City shall be entitled to recover under the terms of said bond 
the full amount of any loss occasioned said City by such act or occurrence as 
enumerated in Section 21 hereof. 

 
Section 26.  FRANCHISEE IS WITHOUT REMEDY AGAINST THE CITY.  The franchisee 

shall have no remedy or recourse whatsoever against the City for any loss, cost, 
expense, or damage arising from any of the provisions or requirements of this 
franchise ordinance, or because of the enforcement thereof by said City, or for 
the failure of said City to have the authority to grant, all, or any part, of the 
franchise herein granted; provided that said franchisee expressly acknowledges 
that it accepted the franchise herein granted in reliance upon its independent and 
personal investigation and understanding of the power of authority of said City to 
grant the franchise herein conferred upon said franchisee; provided further that 
the franchisee acknowledges by its acceptance of said franchise that it has not 
been induced to enter into this franchise upon any understanding, or promise, 
whether given verbally or in writing by or on behalf of said City, or by any other 
person concerning any term or condition of this franchise not expressed herein; 
provided further that the franchisee acknowledges by the acceptance of this 
franchise that it has carefully read the provisions, terms, and conditions hereof 
and is willing to, and does accept, all of the risk attendant to said provisions, 
terms, and conditions. 

 
Section 27.  LIMITATION UPON FRANCHISEE'S RIGHT TO TRANSFER THIS 

FRANCHISE.  The franchisee shall not sell or transfer its plant or cable television 
system or any portion thereof, nor any right, title or interest in the same, nor shall 
the franchisee transfer any rights under this franchise to any other person without 
prior approval of the Governing Body of said City, as expressed by resolution 
adopted at one of its regular or special meetings; provided further that such 
approval shall not be unreasonably withheld. 

 
Section 28.  CITY'S RIGHT TO EQUAL TREATMENT. In the event the franchisee is granted 

a cable television system franchise in any other political subdivision within 
Johnson County, Kansas, and the provisions of such franchise are more 
favorable to such political subdivision and the residents thereof than the 
provisions of the franchise hereby granted, then the City shall have the right to 
request franchisee to modify and amend the provisions of the franchise hereby 
granted to conform to any such more favorable provisions contained in the 
franchise of another political subdivision of Johnson County, Kansas; provided 
that said franchisee may offer to the City evidence and statements distinguishing 
any such other franchise from the franchise hereby granted, or evidence of the 
existence of state or federal laws or rules preventing the franchisee from making 
the change requested by the City; provided further that, in the event the City shall 
request franchisee to amend and modify said franchise in the manner herein 
above provided and the City determines that said franchisee has not offered 
sufficient evidence and statements to justify its not conforming to said City's 
request, then, and in that event, either the City or said franchisee may refer the 
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City's request for arbitration as provided in the laws of the State of Kansas then 
existing and the decision of the arbitrator shall be binding and conclusory upon 
said parties, except that the arbitrator may not compel franchisee to be in non-
compliance with any state or federal law or rules which take precedence over this 
ordinance; provided further that in the event the City's request is submitted for 
arbitration, the arbitrator may not consider, nor shall he effect, the then existing 
provisions of this franchise except as herein provided. 

 
Section 29.  FRANCHISEE'S DUTY TO INDEMNIFY THE CITY.  At the time the franchisee 

files its acceptance of this franchise, franchisee thereby agrees to indemnify the 
City against any and all claims, demands, actions, suits and proceedings by 
other persons against any and all liability to such other persons by reason of 
liability for damages arising out of any failure by said franchisee to obtain consent 
from owner, authorized distributors and licensees of programs transmitted or 
distributed by the franchisee under its cable television system and against any 
loss, cost, expense or damages resulting therefrom and including reasonable 
attorneys fees incurred in the defense of any such action. 

 
Section 30.  NEW DEVELOPMENTS.  It shall be the policy of the City to amend reasonably 

this franchise ordinance upon application of franchisee when necessary to 
enable franchisee to take advantage of any developments in the field of 
transmission of television, radio signals, cable television or other forms of 
electromagnetic radiation. 

 
Section 31.  RIGHTS OF INDIVIDUALS. 

(a) Franchisee shall not deny service or otherwise discriminate against 
subscribers or general citizens on the basis of race, color, religion, 
national origin, or sex.  Franchisee shall comply at all times with all other 
applicable federal, state and local laws and regulations, and all executive 
and administrative orders relating to nondiscrimination which are hereby 
incorporated and made part of this ordinance by reference. 

(b) Franchisee shall adhere to the equal employment opportunity 
requirements of federal, state and local regulations as now existing and 
as amended from time to time. 

(c) Franchisee shall not transmit any signals from a subscriber terminal for 
purposes of monitoring individual viewing patterns or practices without the 
express permission of the subscriber.  The request for such permission 
shall be contained in a separate document with a prominent statement 
that the subscriber is authorizing the permission in full knowledge of its 
provision.  Any such authorization shall be revocable by the subscriber 
with no penalty.  Provided, however, that the franchisee shall be entitled 
to conduct system wide or individually addressed electronic checks for 
the purpose of verifying system integrity, controlling two-way return path 
transmission, or billing for per-channel, per-event or other special 
services. 
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Section 32.  SEVERABILITY. That should any section, paragraph, sentence, clause or 
phrase of this ordinance be declared unconstitutional or invalid for any reason, 
the remainder of this ordinance shall not be thereby affected. 

 
Section 33.  TIME IS OF THE ESSENCE.  Whenever this franchise shall set forth any time for 

any action to be performed by or on behalf of the franchisee, such time shall be 
deemed of the essence and any failure of the franchisee to perform within the 
time so specified shall be sufficient grounds for said City to revoke the franchise 
herein granted, subject to procedural requirements stated herein. 

(Ord. No. 988; Effective 09-06-87) 
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ARTICLE 7.  BLUE VALLEY SCHOOL DISTRICT FRANCHISE 
 
(Fiber optic cable telecommunications system in public right-of-way - Ordinance No. 1647; 5-
year term commences 2/7/97, date of ordinance publication.) 
 
Section 1. SHORT TITLE.  This ordinance shall be known as “The Blue Valley Unified 

School District No. 229 Telecommunications Franchise Ordinance of the City of 
Leawood, Kansas” and may herein and hereafter be cited as “Blue Valley 
Franchise Ordinance”. 

 
Section 2. ADOPTION OF AGREEMENT.  The Governing Body of the City of Leawood, 

Kansas, does hereby grant a franchise to Blue Valley pursuant to the terms of 
the agreement that is on file with the City Clerk and does hereby authorize its 
Mayor to execute said “Franchise Agreement Between the City of Leawood and 
Blue Valley Unified School District No. 229.” 

 
Section 3. TAKE EFFECT.  This ordinance shall be in full force and effect from and after its 

passage, approval, and publication in the official City newspaper, all as provided 
by law. 

(Ord. No. 1647; effective 04-07-97) 
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ARTICLE 8.  MCImetro ACCESS TRANSMISSION SERVICES LLC [f/n/a 
Brooks Fiber Communications of Missouri, Inc.] 

 
SECTION 1.  DEFINITIONS. 
For the purposes of this Ordinance the following words and phrases shall have the meaning 
given herein.  When not inconsistent within the context, words used in the present tense include 
the future tense and words in the single number include the plural number. The word "shall" is 
always mandatory, and not merely directory. 
a. "Access line" - shall mean and be limited to retail billed and collected residential lines; 

business lines; ISDN lines; PBX trunks and simulated exchange access lines provided 
by a central office based switching arrangement where all stations served by such 
simulated exchange access lines are used by a single customer of the provider of such 
arrangement. Access line may not be construed to include interoffice transport or other 
transmission media that do not terminate at an end user customer's premises, or to 
permit duplicate or multiple assessment of access line rates on the provision of a single 
service or on the multiple communications paths derived from a billed and collected 
access line. Access line shall not include the following: Wireless telecommunications 
services, the sale or lease of unbundled loop facilities, special access services, lines 
providing only data services without voice services processed by a telecommunications 
local exchange service provider or private line service arrangements. 

b. "Access line count" - means the number of access lines serving consumers within the 
corporate boundaries of the City on the last day of each month.  

c. "Access line fee" - means a fee determined by the City, up to a maximum as set out in 
K.S.A. 12-2001(c)(2), and amendments thereto, to be used by Grantee in calculating the 
amount of Access line remittance. 

d. "Access line remittance" - means the amount to be paid by Grantee to City, the total of 
which is calculated by multiplying the Access line fee, as determined in the City, by the 
number of Access lines served by Grantee within the City for each month in that 
calendar quarter.  

e. "City" - means the City of Leawood. 
f. "Contract franchise" - means this Ordinance granting the right, privilege and franchise to 

Grantee to provide telecommunications services within the City. 
g. "Facilities" - means telephone and telecommunication lines, conduits, manholes, ducts, 

wires, cables, pipes, poles, towers, vaults, appliances, optic fiber, and all equipment 
used to provide telecommunication services. 

h. "Grantee" – means MCImetro Access Transmission Services LLC, a 
telecommunications local exchange service provider providing local exchange service 
within the City.  References to Grantee shall also include as appropriate any and all 
successors and assigns. 
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i. “Gross Receipts” - shall mean only those receipts collected from within the corporate 
boundaries of the City enacting the contract franchise and which are derived from the 
following:  (1) Recurring local exchange service for business and residence which 
includes basic exchange service, touch tone, optional calling features and measured 
local calls; (2) Recurring local exchange access line services for pay phone lines 
provided by Grantee to all pay phone service providers; (3) Local directory assistance 
revenue; (4) Line status verification/ busy interrupt revenue; (5) Local operator 
assistance revenue; (6) Nonrecurring local exchange service revenue which shall 
include customer service for installation of lines, reconnection of service and charge for 
duplicate bills; and (7) Revenue received by Grantee from resellers or others which use 
Grantee’s Facilities.  All other revenues, including, but not limited to, revenues from 
extended area service, the sale or lease of unbundled network elements, nonregulated 
services, carrier and end user access, long distance, wireless telecommunications 
services, lines providing only data service without voice services processed by a 
telecommunications local exchange service provider, private line service arrangements, 
internet, broadband and all other services not wholly local in nature are excluded from 
gross receipts.  Gross receipts shall be reduced by bad debt expenses. Uncollectible 
and late charges shall not be included within gross receipts. If Grantee offers additional 
services of a wholly local nature which if in existence on or before July 1, 2002 would 
have been included with the definition of Gross Receipts, such services shall be included 
from the date of the offering of such services within the City. 

j. "Local exchange service" - means local switched telecommunications service within any 
local exchange service area approved by the state Corporation Commission, regardless 
of the medium by which the local telecommunications service is provided. The term local 
exchange service shall not include wireless communication services.  

k. "Public right-of-way" - means only the area of real property in which the City has a 
dedicated or acquired right-of-way interest in the real property. It shall include the area 
on, below or above the present and future streets, alleys, avenues, roads, highways, 
parkways or boulevards dedicated or acquired as right-of-way. The term does not 
include the airwaves above a right-of-way with regard to wireless telecommunications or 
other non-wire telecommunications or broadcast service, easements obtained by utilities 
or private easements in platted subdivisions or tracts.  

l. "Telecommunication services" - means providing the means of transmission, between or 
among points specified by the user, of information of the user's choosing, without 
change in the form or content of the information as sent and received.  

 
SECTION 2.  GRANT OF CONTRACT FRANCHISE. 
a. There is hereby granted to Grantee this nonexclusive Contract franchise to construct, 

maintain, extend and operate its Facilities along, across, upon or under any Public right-
of-way for the purpose of supplying Telecommunication services to the consumers or 
recipients of such service located within the corporate boundaries of the City, for the 
term of this Contract franchise, subject to the terms and conditions of this Contract 
franchise.  
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b. The grant of this Contract franchise by the City shall not convey title, equitable or legal, 
in the Public right-of-way, and shall give only the right to occupy the Public right-of-way, 
for the purposes and for the period stated in this Contract franchise.  This Contract 
franchise does not:  
(1) Grant the right to use Facilities or any other property, telecommunications related 

or otherwise, owned or controlled by the City or a third-party, without the consent 
of such party; 

(2) Grant the authority to construct, maintain or operate any Facility or related 
appurtenance on property owned by the City outside of the Public right-of-way, 
specifically including, but not limited to, parkland property, City Hall property or 
public works facility property; or 

(3) Excuse Grantee from obtaining appropriate access or attachment agreements 
before locating its Facilities on the Facilities owned or controlled by the City or a 
third-party. 

 
c. As a condition of this grant, Grantee is required to obtain and is responsible for any 

necessary permit, license, certification, grant, registration or any other authorization 
required by any appropriate governmental entity, including, but not limited to, the City, 
the FCC or the Kansas Corporation Commission (KCC). Grantee shall also comply with 
all applicable laws, statutes and/or city regulations (including, but not limited to those 
relating to the construction and use of the Public right-of-way or other public property). 

d. Grantee shall not provide any additional services for which a franchise is required by the 
City without first obtaining a separate franchise from the City or amending this Contract 
franchise, and Grantee shall not knowingly allow the use of its Facilities by any third 
party in violation of any federal, state or local law.  In particular, this Contract franchise 
does not provide Grantee the right to provide cable service as a cable operator (as 
defined by 47 U.S.C. § 522 (5)) within the City.  Grantee agrees that this franchise does 
not permit it to operate an open video system without payment of fees permitted by 47 
U.S.C. § 573(c)(2)(B) and without complying with FCC regulations promulgated pursuant 
to 47 U.S.C. § 573.  

e. This authority to occupy the Public right-of-way shall be granted in a competitively 
neutral and nondiscriminatory basis and not in conflict with state or federal law.   

f. Grantee has indicated to the City that it intends to enter into a Public Land Use 
Agreement with the City at a future date to construct, maintain, extend and operate its 
Facilities along, across, upon or under certain other public lands for the purpose of 
supplying Telecommunication services to the consumers or recipients of such service 
located within the corporate boundaries of the City.  Grantee hereby acknowledges that 
this Contract franchise does not include the right to operate its Facilities in any public 
lands outside of the right-of-way.  Grantee agrees to enter into said Public Land Use 
Agreement before accessing any public lands outside of the right-of-way. 
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SECTION 3.  USE OF PUBLIC RIGHT-OF-WAY. 
a. Pursuant to K.S.A. 17-1902, and amendments thereto, and subject to the provisions of 

this Contract franchise, Grantee shall have the right to construct, maintain and operate it 
Facilities along, across, upon and under the Public right-of-way. Such Facilities shall be 
so constructed and maintained as not to obstruct or hinder the usual travel or public 
safety on such public ways or obstruct the legal use by other utilities.  

b. Grantee’s use of the Public right-of-way shall always be subject and subordinate to the 
reasonable public health, safety and welfare requirements and regulations of the City.  
The City may exercise its home rule powers in its administration and regulation related 
to the management of the Public right-of-way; provided that any such exercise must be 
competitively neutral and may not be unreasonable or discriminatory. Grantee shall be 
subject to all applicable laws and statutes, and/or rules, regulations, policies, resolutions 
and ordinances adopted by the City, relating to the construction and use of the Public 
right-of-way, including, but not limited to, the City’s Ordinance for Managing the Use and 
Occupancy of Public Right-of-way, adopted as Ordinance No.1834C, and amendments 
thereto.   

c. Grantee shall participate in the Kansas One Call utility location program.   
 
SECTION 4.  COMPENSATION TO THE CITY. 
In consideration of this Contract franchise, Grantee agrees to remit to the City a franchise fee of 
5% of Gross Receipts.  To determine the franchise fee, Grantee shall calculate the Gross 
Receipts and multiply such receipts by 5%.  Thereafter, subject to subsection (b) hereafter, 
compensation for each calendar year of the remaining term of this Contract franchise shall 
continue to be based on a sum equal to 5% of Gross Receipts, unless the City notifies Grantee 
prior to ninety days (90) before the end of the calendar year that it intends to switch to an 
Access line fee in the following calendar year; provided, such Access line fee shall not exceed 
the maximum Access line fee allowed by Statute. In the event the City elects to change its basis 
of compensation, nothing herein precludes the City from switching its basis of compensation 
back; provided the City notifies Grantee prior to ninety days (90) before the end of the calendar 
year. 

a. Beginning January 1, 2004, and every 36 months thereafter, the City, subject to the 
public notification procedures set forth in K.S.A. 12-2001 (m), and amendments thereto, 
may elect to adopt an increased Access line fee or gross receipts fee subject to the 
provisions and maximum fee limitations contained in K.S.A. 12-2001, and amendments 
thereto, or may choose to decline all or any portion of any increase in the Access line 
fee.   

b. Grantee shall pay on a quarterly basis without requirement for invoice or reminder from 
the City, and within 45 days of the last day of the quarter for which the payment applies 
franchise fees due and payable to the City. If any franchise fee, or any portion thereof, is 
not postmarked or delivered on or before the due date, interest thereon shall accrue 
from the due date until received, at the applicable statutory interest rate.  

c. Upon forty-five (45) days prior written request by the City, but no more than once per 
quarter, Grantee shall submit to the City a certified statement showing the manner in 
which the franchise fee was calculated. 
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d. No acceptance by the City of any franchise fee shall be construed as an accord that the 
amount paid is in fact the correct amount, nor shall acceptance of any franchise fee 
payment be construed as a release of any claim of the City. Any dispute concerning the 
amount due under this Section shall be resolved in the manner set forth in K.S.A. 12-
2001, and amendments thereto. 

e. The City shall have the right to examine, upon written notice to Grantee no more often 
than once per calendar year, those records necessary to verify the correctness of the 
franchise fees paid by Grantee.   

f. Unless previously paid, within sixty (60) days of the effective date of this Ordinance, 
Grantee shall pay to the City a one-time application fee of One Thousand Dollars 
($1000.00). The parties agree that such fee reimburses the City for its reasonable, 
actual and verifiable costs of reviewing and approving this Ordinance.   

g. he franchise fee required herein shall be in addition to, not in lieu of, all taxes, charges, 
assessments, licenses, fees and impositions otherwise applicable that are or may be 
imposed by the City.  The franchise fee is compensation pursuant to K.S.A. 12-2001(j) 
and shall in no way be deemed a tax of any kind. 

h. Grantee shall remit an access line (franchise) fee or a gross receipts (franchise) fee to 
the City on those access lines that have been resold to another telecommunications 
local exchange service provider, but in such case the City shall not collect a franchise 
fee from the reseller service provider and shall not require the reseller service provider to 
enter a franchise ordinance. 

 
SECTION 5.  INDEMNITY AND HOLD HARMLESS. 
It shall be the responsibility of Grantee to take adequate measures to protect and defend its 
Facilities in the Public right-of-way from harm or damage. If Grantee fails to accurately or timely 
locate Facilities when requested, in accordance with the Kansas Underground Utility Damage 
Prevention Act, K.S.A. 66-1801 et seq., it has no claim for costs or damages against the City 
and its authorized contractors unless such parties are responsible for the harm or damage 
caused by their negligence or intentional conduct.  The City and its authorized contractors shall 
be responsible to take reasonable precautionary measures including calling for utility locations 
and observing marker posts when working near Grantee’s Facilities.    

Grantee shall indemnify and hold the City and its officers and employees harmless against any 
and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees (including reasonable 
attorney fees and costs of defense), proceedings, actions, demands, causes of action, liability 
and suits of any kind and nature, including personal or bodily injury (including death), property 
damage or other harm for which recovery of damages is sought, to the extent that it is found by 
a court of competent jurisdiction to be caused by the negligence of Grantee, any agent, officer, 
director, representative, employee, affiliate or subcontractor of Grantee, or its respective 
officers, agents, employees, directors or representatives, while installing, repairing or 
maintaining Facilities in the Public right-of-way.  
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The indemnity provided by this subsection does not apply to any liability resulting from the 
negligence of the City, its officers, employees, contractors or subcontractors. If Grantee and the 
City are found jointly liable by a court of competent jurisdiction, liability shall be apportioned 
comparatively in accordance with the laws of this state without, however, waiving any 
governmental immunity available to the City under state law and without waiving any defenses 
of the parties under state or federal law. This section is solely for the benefit of the City and 
Grantee and does not create or grant any rights, contractual or otherwise, to any other person 
or entity. 
 
Grantee or City shall promptly advise the other in writing of any known claim or demand against 
Grantee or the City related to or arising out of Grantee’s activities in the Public right-of-way. 
 
SECTION 6.  INSURANCE REQUIREMENT AND PERFORMANCE BOND 
a. During the term of this Contract franchise, Grantee shall obtain and maintain insurance 

coverage at its sole expense, with financially reputable insurers that are licensed to do 
business in the state of Kansas.  Should Grantee elect to use the services of an affiliated 
captive insurance company for this purpose, that company shall possess a certificate of 
authority from the Kansas Insurance Commissioner. Grantee shall provide not less than 
the following insurance: 
(1) Workers’ compensation as provided for under any worker’s compensation or 

similar law in the jurisdiction where any work is performed and with an 
employers’ liability in the amount of $1,000,000 each accident/disease/policy limit   

(2) Commercial general liability, including coverage for contractual liability, personal 
and advertising injury and products/completed operations liability on an 
occurrence basis and not a claims made basis, with a limit of not less than Two 
Million Dollars ($2,000,000) combined single limit per occurrence for bodily injury  
and property damage liability.  The City shall be included as an additional insured 
with respect to liability arising from Grantee’s operations under this Contract 
franchise.    

 
b. As an alternative to the requirements of subsection (a), Grantee may demonstrate to the 

satisfaction of the City that it is self-insured and as such Grantee has the ability to 
provide coverage in an amount not less than one millions dollars ($1,000,000) per 
occurrence and two million dollars ($2,000,000) in aggregate, to protect the City from 
and against all claims by any person whatsoever for loss or damage from personal 
injury, bodily injury, death or property damage occasioned by Grantee, or alleged to so 
have been caused or occurred. 
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c. Grantee shall, as a material condition of this Contract franchise, prior to the 
commencement of any work and prior to any renewal thereof, deliver to the City a 
certificate of insurance or evidence of self-insurance, satisfactory in form and content to 
the City, evidencing that the above insurance is in force and that notice of cancellation or 
material change in such policy or its provisions shall be delivered in accordance with the 
insurance policy.  Grantee’s policy shall contain a provision that requires 30 days notice 
prior to material change or cancellation to be given to all additional insureds and will not 
be cancelled or materially changed with respect to areas and entities covered without 
first giving the City thirty (30) days prior written notice. Grantee shall make available to 
the City, at Leawood City Hall, on request the policy declarations page and copy of the 
policy in effect, so that limitations and exclusions can be evaluated for appropriateness 
of overall coverage.  Grantor agrees to hold the terms of the policy and declarations 
confidential, to the extent allowed by law.  The policy and declarations shall be made 
available to Grantor by legal counsel for Grantee and reviewed in the presence of such 
legal counsel.  Policies shall not be copied. 

d. Grantee shall, as a material condition of this Contract franchise, prior to the 
commencement of any work and prior to any renewal thereof, deliver to the City a 
performance bond in the amount of $50,000, payable to the City to ensure the 
appropriate and timely performance in the construction and maintenance of Facilities 
located in the Public right-of-way.  The required performance bond must be with good 
and sufficient sureties, issued by a surety company authorized to transact business in 
the State of Kansas, and satisfactory to the City Attorney in form and substance.   

 
SECTION 7.  REVOCATION AND TERMINATION. 
In case of failure on the part of Grantee to comply with any of the provisions of this Contract 
franchise, or if Grantee should do or cause to be done any act or thing prohibited by or in 
violation of the terms of this Contract franchise, Grantee shall forfeit all rights, privileges and 
franchise granted herein, and all such rights, privileges and franchise hereunder shall cease, 
terminate and become null and void, and this Contract franchise shall be deemed revoked or 
terminated, provided that said revocation or termination, shall not take effect until the City has 
completed the following procedures:  Before the City proceeds to revoke and terminate this  
Contract franchise, it shall first serve a written notice upon Grantee, setting forth in detail the 
neglect or failure complained of, and Grantee shall have sixty (60) days thereafter in which to 
comply with the conditions and requirements of this Contract franchise. If at the end of such 
sixty (60) day period the City deems that the conditions have not been complied with, the City 
shall take action to revoke and terminate this Contract franchise by an affirmative vote of the 
City Council present at the meeting and voting, setting out the grounds upon which this Contract 
franchise is to be revoked and terminated; provided, to afford Grantee due process, Grantee 
shall first be provided reasonable notice of the date, time and location of the City Council’s 
consideration, and shall have the right to address the City Council regarding such matter. 
Nothing herein shall prevent the City from invoking any other remedy that may otherwise exist at 
law. Upon any determination by the City Council to revoke and terminate this Contract 
franchise, Grantee shall have thirty (30) days to appeal such decision to the District Court of 
Johnson County, Kansas.  This Contract franchise shall be deemed revoked and terminated at 
the end of this thirty (30) day period, unless Grantee has instituted such an appeal. If Grantee 
does timely institute such an appeal, such revocation and termination shall remain pending and 
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subject to the court’s final judgment. Provided, however, that the failure of Grantee to comply 
with any of the provisions of this Contract franchise or the doing or causing to be done by 
Grantee of anything prohibited by or in violation of the terms of this Contract franchise shall not 
be a ground for the revocation or termination thereof when such act or omission on the part of 
Grantee is due to any cause or delay beyond the control of Grantee or to bona fide legal 
proceedings.   
 
SECTION 8.  RESERVATION OF RIGHTS. 
a. The City specifically reserves its right and authority as a customer of Grantee and as a 

public entity with responsibilities towards its citizens, to participate to the full extent 
allowed by law in proceedings concerning Grantee’s rates and services to ensure the 
rendering of efficient Telecommunications service and any other services at reasonable 
rates, and the maintenance of Grantee’s property in good repair.  

b. In granting its consent hereunder, the City does not in any manner waive its regulatory 
or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, its Home Rule powers under the Constitution of the State of 
Kansas, nor any of its rights and powers under or by virtue of present or future 
ordinances of the City.  

c. In granting its consent hereunder, Grantee does not in any manner waive its regulatory 
or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, or under the Constitution of the State of Kansas, nor any of its 
rights and powers under or by virtue of present or future ordinances of the City.   

d. In entering into this Contract franchise, neither the City's nor Grantee's present or future 
legal rights, positions, claims, assertions or arguments before any administrative agency 
or court of law are in any way prejudiced or waived.  By entering into the Contract 
franchise, neither the City nor Grantee waive any rights, but instead expressly reserve 
any and all rights, remedies, and arguments the City or Grantee may have at law or 
equity, without limitation, to argue, assert, and/or take any position as to the legality or 
appropriateness of any present or future laws, non-franchise ordinances, (e.g. the City’s 
right-of-way ordinance referenced in Section 3b of this Contract franchise) and/or 
rulings.   

  
SECTION 9.  FAILURE TO ENFORCE.  
The failure of either the City or the Grantee to insist in any one or more instances upon the strict 
performance of any one or more of the terms or provisions of this Contract franchise shall not be 
construed as a waiver or relinquishment for the future of any such term or provision, and the 
same shall continue in full force and effect.  No waiver or relinquishment shall be deemed to 
have been made by the City or the Grantee unless said waiver or relinquishment is in writing 
and signed by both the City and the Grantee.  
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SECTION 10.  TERM AND TERMINATION DATE. 
a. This Contract franchise shall be effective for a term of two (2) years from the effective 

date of this Contract franchise.  Thereafter, this Contract franchise will renew for two (2) 
additional one (1) year terms, unless either party notifies the other party of its intent to 
terminate the Contract franchise at least one hundred and eighty (180) days before the 
termination of the then current term. The additional term shall be deemed a continuation 
of this Contract franchise and not as a new franchise or amendment. 

b. Upon written request of either the City or Grantee, this Contract franchise shall be 
renegotiated at any time in accordance with the requirements of state law upon any of 
the following events:  changes in federal, state, or local laws, regulations, or orders that 
materially affect any rights or obligations of either the City or Grantee, including but not 
limited to the scope of the Contract franchise granted to Grantee or the compensation to 
be received by the City hereunder. 

c. If any clause, sentence, section, or provision of K.S.A. 12-2001, and amendments 
thereto, shall be held to be invalid by a court or administrative agency of competent 
jurisdiction, provided such order is not stayed, either the City or Grantee may elect to 
terminate the entire Contract franchise.  In the event of such invalidity, if Grantee is 
required by law to enter into a Contract franchise with the City, the parties agree to act in 
good faith in promptly negotiating a new Contract franchise.   

d. Amendments under this Section, if any, shall be made by contract franchise ordinance 
as prescribed by statute.  This Contract franchise shall remain in effect according to its 
terms, pending completion of any review or renegotiation provided by this section.  

e. In the event the parties are actively negotiating in good faith a new contract franchise 
ordinance or an amendment to this Contract franchise upon the termination date of this 
Contract franchise, the parties by written mutual agreement may extend the termination 
date of this Contract franchise to allow for further negotiations.  Such extension period 
shall be deemed a continuation of this Contract franchise and not as a new contract 
franchise ordinance or amendment. 

 
SECTION 11.  POINT OF CONTACT AND NOTICES 
Grantee shall at all times maintain with the City a local point of contact who shall be available at 
all times to act on behalf of Grantee in the event of an emergency.  Grantee shall provide the 
City with said local contact’s name, address, telephone number, fax number and e-mail 
address.  Emergency notice by Grantee to the City may be made by telephone to the City Clerk 
or the Public Works Director.  All other notices between the parties shall be in writing and shall 
be made by personal delivery, depositing such notice in the U.S. Mail, Certified Mail, return 
receipt requested, or by facsimile.  Any notice served by U.S. Mail or Certified Mail, return 
receipt requested, shall be deemed delivered five (5) calendar days after the date of such 
deposit in the U.S. Mail unless otherwise provided.  Any notice given by facsimile is deemed 
received by the next business day.  “Business day” for purposes of this section shall mean 
Monday through Friday, City and/or Grantee observed holidays excepted.   
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The City:      Grantee: 

 The City of Leawood                            Municipal Affairs Manager     
 4800 Town Center Drive             Verizon Services Operations 
 Leawood, Kansas 62111             2400 N. Glenville Dr. 
 Attn: City Clerk   Richardson, TX 75082 
 (913) 339-6781 fax   (972) 729-6240 fax 
 
       and 
 

       Legal Department, Network Facilities 
       MCI Communications Services, Inc. 
       2400 North Glenville Drive 
       Richardson, Texas 75082 
       (972)729-6927 fax  
 
 or to replacement addresses that may be later designed in writing. 
 
SECTION 12.  TRANSFER AND ASSIGNMENT. 
This Contract franchise is granted solely to the Grantee and shall not be transferred or assigned 
without the prior written approval of the City; provided that such transfer or assignment may 
occur without written consent of the City to any entity controlling, controlled by or under common 
control with Grantee. The parties acknowledge that said City consent shall only be with regard 
to the transfer or assignment of this Contract franchise, and that, in accordance with Kansas 
Statute, the City does not have the authority to require City approval of transfers of ownership or 
control of the business or assets of Grantee.   
 
SECTION 13.  CONFIDENTIALITY.  
Information provided to the City under K.S.A. 12-2001 shall be governed by confidentiality 
procedures in compliance with K.S.A. 45-215 and 66-1220a, et seq., and amendments thereto.  
Grantee agrees to indemnify and hold the City harmless from any and all penalties or costs, 
including attorney's fees, arising from the actions of Grantee, or of the City at the written request 
of Grantee, in seeking to safeguard the confidentiality of information provided by Grantee to the 
City under this Contract franchise.   

SECTION 14.  ACCEPTANCE OF TERMS. 
Grantee shall have sixty (60) days after the final passage and approval of this Contract 
franchise to file with the City Clerk its acceptance in writing of the provisions, terms and 
conditions of this Contract franchise, which acceptance shall be duly acknowledged before 
some officer authorized by law to administer oaths; and when so accepted, this Contract 
franchise and acceptance shall constitute a contract between the City and Grantee subject to 
the provisions of the laws of the state of Kansas, and shall be deemed effective on the date 
Grantee files acceptance with the City. 
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SECTION 15.  PAYMENT OF COSTS. 
In accordance with statute, Grantee shall be responsible for payment of all costs and expense 
of publishing this Contract franchise, and any amendments thereof. 
 
SECTION 16.  SEVERABILITY.  
If any clause, sentence, or section of this Contract franchise, or any portion thereof, shall be 
held to be invalid by a court of competent jurisdiction, such decision shall not affect the validity 
of the remainder, as a whole or any part thereof, other than the part declared invalid; provided, 
however, the City or Grantee may elect to declare the entire Contract franchise is invalidated if 
the portion declared invalid is, in the judgment of the City or Grantee, an essential part of the 
Contract franchise.  
 
SECTION 17.  FORCE MAJEURE. 
Each and every provision hereof shall be reasonably subject to acts of God, fires, strikes, riots, 
floods, war and other disasters beyond Grantee’s or the City’s control. 
 

(Ord. 2489;  Effective Date 05-24-11] 
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ARTICLE 9.  tw telecom of Kansas city llc [f/n/a Xspedius 
Communications, LLC] 

 
SECTION 1.  DEFINITIONS. 
For the purposes of this Ordinance the following words and phrases shall have the meaning 
given herein.  When not inconsistent within the context, words used in the present tense include 
the future tense and words in the single number include the plural number. The word "shall" is 
always mandatory, and not merely directory. 
a. "Access line" - shall mean and be limited to retail billed and collected residential lines; 

business lines; ISDN lines; PBX trunks and simulated exchange access lines provided 
by a central office based switching arrangement where all stations served by such 
simulated exchange access lines are used by a single customer of the provider of such 
arrangement. Access line may not be construed to include interoffice transport or other 
transmission media that do not terminate at an end user customer's premises, or to 
permit duplicate or multiple assessment of access line rates on the provision of a single 
service or on the multiple communications paths derived from a billed and collected 
access line. Access line shall not include the following: Wireless telecommunications 
services, the sale or lease of unbundled loop facilities, special access services, lines 
providing only data services without voice services processed by a telecommunications 
local exchange service provider or private line service arrangements. 

b. "Access line count" - means the number of access lines serving consumers within the 
corporate boundaries of the City on the last day of each month.  

c. "Access line fee" - means a fee determined by the City, up to a maximum as set out in 
K.S.A. 12-2001(c)(3), and amendments thereto, to be used by Grantee in calculating the 
amount of Access line remittance. 

d. "Access line remittance" - means the amount to be paid by Grantee to City, the total of 
which is calculated by multiplying the Access line fee, as determined in the City, by the 
number of Access lines served by Grantee within the City for each month in that 
calendar quarter.  

e. "City" - means the City of Leawood, Kansas. 
f. "Contract franchise" - means this Ordinance granting the right, privilege and franchise to 

Grantee to provide local exchange telecommunications services within the City. 
g. "Facilities" - means telephone and telecommunication lines, conduits, manholes, ducts, 

wires, cables, pipes, poles, towers, vaults, appliances, optic fiber, and all equipment 
used to provide telecommunication services. 

h. Grantee" - means tw telecom of kansas city llc, a telecommunications local exchange 
service provider.  References to Grantee shall also include as appropriate any and all 
successors and assigns. 

i. “Gross Receipts” - shall mean only those receipts collected from within the corporate 
boundaries of the City enacting the contract franchise and which are derived from the 
following:  (1) Recurring local exchange service for business and residence which 
includes basic exchange service, touch tone, optional calling features and measured 
local calls; (2) Recurring local exchange access line services for pay phone lines 
provided by Grantee to all pay phone service providers; (3) Local directory assistance 
revenue; (4) Line status verification/ busy interrupt revenue; (5) Local operator 
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assistance revenue; (6) Nonrecurring local exchange service revenue which shall 
include customer service for installation of lines, reconnection of service and charge for 
duplicate bills; and (7) Revenue received by Grantee from resellers or others which use 
Grantee’s Facilities.  All other revenues, including, but not limited to, revenues from 
extended area service, the sale or lease of unbundled network elements, nonregulated 
services, carrier and end user access, long distance, wireless telecommunications 
services, lines providing only data service without voice services processed by a 
telecommunications local exchange service provider, private line service arrangements, 
internet, broadband and all other services not wholly local in nature are excluded from 
gross receipts. Gross receipts shall be reduced by bad debt expenses. Uncollectible and 
late charges shall not be included within gross receipts. If Grantee offers additional 
services of a wholly local nature which if in existence on or before July 1, 2002 would 
have been included with the definition of Gross Receipts, such services shall be included 
from the date of the offering of such services within the City. 

j. "Local exchange service" - means local switched telecommunications service within any 
local exchange service area approved by the state Corporation Commission, regardless 
of the medium by which the local telecommunications service is provided. The term local 
exchange service shall not include wireless communication services.  

k. "Public right-of-way" - means only the area of real property in which the City has a 
dedicated or acquired right-of-way interest in the real property. It shall include the area 
on, below or above the present and future streets, alleys, avenues, roads, highways, 
parkways or boulevards dedicated or acquired as right-of-way. The term does not 
include the airwaves above a right-of-way with regard to wireless telecommunications or 
other non-wire telecommunications or broadcast service, easements obtained by utilities 
or private easements in platted subdivisions or tracts.  

l. Telecommunication services" - means providing the means of transmission, between or 
among points specified by the user, of information of the user's choosing, without 
change in the form or content of the information as sent and received.  

 
SECTION 2.  GRANT OF CONTRACT FRANCHISE. 
a. There is hereby granted to Grantee this nonexclusive Contract franchise to construct, 

maintain, extend and operate its Facilities along, across, upon or under any Public right-
of-way for the purpose of any telecommunication service or system, including, but not 
limited to supplying local exchange services to the consumers or recipients of such 
service located within the corporate boundaries of the City, for the term of this Contract 
franchise, subject to the terms and conditions of this Contract franchise.  

b. As a condition of this grant, Grantee is required to obtain and is responsible for any 
necessary permit, license, certification, grant, registration or any other authorization 
required by any appropriate governmental entity, including, but not limited to, the City, 
the FCC or the Kansas Corporation Commission (KCC). Grantee shall also comply with 
all applicable laws, statutes and/or city regulations (including, but not limited to those 
relating to the construction and use of the Public right-of-way or other public property). 

c. Grantee shall not provide any additional services for which a franchise is required by the 
City without first obtaining a separate franchise from the City or amending this franchise, 
and Grantee shall not knowingly allow the use of its Facilities by any third party in 
violation of any federal, state or local law.  In particular, this franchise does not provide 
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Grantee the right to provide cable service as a cable operator (as defined by 47 U.S.C. § 
522 (5)) within the City.  Grantee agrees that this franchise does not permit it to operate 
an open video system without payment of fees permitted by 47 U.S.C. § 573(c)(2)(B) 
and without complying with FCC regulations promulgated pursuant to 47 U.S.C. § 573.  

d. This authority shall be granted in a competitively neutral and nondiscriminatory basis 
and not in conflict with state or federal law.   

 
SECTION 3.  USE OF PUBLIC RIGHT-OF-WAY. 
a. Pursuant to K.S.A. 17-1902, and amendments thereto, and subject to the provisions of 

this Ordinance, Grantee shall have the right to construct, maintain and operate its 
Facilities along, across, upon and under the Public right-of-way. Such Facilities shall be 
so constructed and maintained as not to obstruct or hinder the usual travel or public 
safety on such public ways or obstruct the legal use by other utilities.  

b. Grantee’s use of the Public right-of-way shall always be subject and subordinate to the 
reasonable public health, safety and welfare requirements and regulations of the City.  
The City may exercise its home rule powers in its administration and regulation related 
to the management of the Public right-of-way; provided that any such exercise must be 
competitively neutral and may not be unreasonable or discriminatory. Grantee shall be 
subject to all applicable laws and statutes, and/or rules, regulations, policies, resolutions 
and ordinances adopted by the City, relating to the construction and use of the Public 
right-of-way, including, but not limited to, the City’s Ordinance for Managing the Use and 
Occupancy of Public Right-of-way, adopted as Ordinance No. 1834C, and amendments 
thereto.   

c. Grantee shall participate in the Kansas One Call utility location program.   
d. The grant of this usage of the Public right-of-way by the City shall not convey title, 

equitable or legal, in the Public right-of-way, and shall give only the right to occupy the 
Public right-of-way, for the purposes and for the period stated herein. It does not:  
(1) Grant the right to use Facilities or any other property, telecommunications related 

or otherwise, owned or controlled by the City or a third-party, without the consent 
of such party; 

(2) Grant the authority to construct, maintain or operate any Facility or related 
appurtenance on property owned by the City outside of the Public right-of-way, 
specifically including, but not limited to, parkland property, City Hall property or 
public works facility property; or 

 (3) Excuse Grantee from obtaining appropriate access or attachment agreements 
before locating its Facilities on the Facilities owned or controlled by the City or a 
third-party. 

 
SECTION 4.  COMPENSATION TO THE CITY. 
a. In consideration of this Contract franchise, Grantee agrees to remit to the City a 

franchise fee of 5% of Gross Receipts.  To determine the franchise fee, Grantee shall 
calculate the Gross Receipts and multiply such receipts by 5%.  Thereafter, subject to 
subsection (b) hereafter, compensation for each calendar year of the remaining term of 
this Contract franchise shall continue to be based on a sum equal to 5% of Gross 
Receipts, unless the City notifies Grantee prior to ninety days (90) before the end of the 
calendar year that it intends to switch to an Access line fee in the following calendar 
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year; provided, such Access line fee shall not exceed $2.00 per Access line per month. 
The access line fee shall be a maximum of $2.25 per month per access line in 2006, a 
maximum of $2.50 per access line in 2009, and a maximum of $2.75 per access in line 
in 2012 and thereafter.  In the event the City elects to change its basis of compensation, 
nothing herein precludes the City from switching its basis of compensation back 
provided the City notifies Grantee prior to ninety days (90) before the end of the calendar 
year. 

b. Beginning January 1, 2004, and every 36 months thereafter, the City, subject to the 
public notification procedures set forth in K.S.A. 12-2001 (m), and amendments thereto, 
may elect to adopt an increased Access line fee or gross receipts fee subject to the 
provisions and maximum fee limitations contained in K.S.A. 12-2001, and amendments 
thereto, or may choose to decline all or any portion of any increase in the Access line 
fee.   

c. Grantee shall pay on a monthly basis without requirement for invoice or reminder from 
the City, and within 45 days of the last day of the quarter for which the payment applies 
franchise fees due and payable to the City. If any franchise fee, or any portion thereof, is 
not postmarked or delivered on or before the due date, interest thereon shall accrue 
from the due date until received, at the applicable statutory interest rate.  

d. Upon written request by the City, but no more than once per quarter, Grantee shall 
submit to the City either a 9K2 (gross receipts) or 9KN (access lines) statement, or 
comparable documents, showing the manner in which the franchise fee was calculated. 

e. No acceptance by the City of any franchise fee shall be construed as an accord that the 
amount paid is in fact the correct amount, nor shall acceptance of any franchise fee 
payment be construed as a release of any claim of the City. Any dispute concerning the 
amount due under this Section shall be resolved in the manner set forth in K.S.A. 12-
2001, and amendments thereto. 

f. The City shall have the right to examine, upon written notice to Grantee no more often 
than once per calendar year, those records necessary to verify the correctness of the 
franchise fees paid by Grantee.   

g. Unless previously paid, within sixty (60) days of the effective date of this Ordinance, 
Grantee shall pay to the City a one-time application fee of One Thousand Dollars 
($1000.00). The parties agree that such fee reimburses the City for its reasonable, 
actual and verifiable costs of reviewing and approving this Ordinance.   

h. The franchise fee required herein shall be in addition to, not in lieu of, all taxes, charges, 
assessments, licenses, fees and impositions otherwise applicable that are or may be 
imposed by the City.  The franchise fee is compensation pursuant to K.S.A. 12-2001(j) 
and shall in no way be deemed a tax of any kind. 

i. Grantee shall remit an access line (franchise) fee or a gross receipts (franchise) fee to 
the City on those access lines that have been resold to another telecommunications 
local exchange service provider, but in such case the City shall not collect a franchise 
fee from the reseller service provider and shall not require the reseller service provider to 
enter a franchise ordinance. 

 
SECTION 5.  INDEMNITY AND HOLD HARMLESS. 
It shall be the responsibility of Grantee to take adequate measures to protect and defend its 
Facilities in the Public right-of-way from harm or damage. If Grantee fails to accurately or timely 
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locate Facilities when requested, in accordance with the Kansas Underground Utility Damage 
Prevention Act, K.S.A. 66-1801 et seq., it has no claim for costs or damages against the City 
and its authorized contractors unless such parties are responsible for the harm or damage by its 
negligence or intentional conduct.  The City and its authorized contractors shall be responsible 
to take reasonable precautionary measures including calling for utility locations and observing 
marker posts when working near Grantee’s Facilities.    
 
Grantee shall indemnify and hold the City and its officers and employees harmless against any 
and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees (including reasonable 
attorney fees and costs of defense), proceedings, actions, demands, causes of action, liability 
and suits of any kind and nature, including personal or bodily injury (including death), property 
damage or other harm for which recovery of damages is sought, to the extent that it is found by 
a court of competent jurisdiction to be caused by the negligence of Grantee, any agent, officer, 
director, representative, employee, affiliate or subcontractor of Grantee, or its respective 
officers, agents, employees, directors or representatives, while installing, repairing or 
maintaining Facilities in the Public right-of-way.  
 
The indemnity provided by this subsection does not apply to any liability resulting from the 
negligence of the City, its officers, employees, contractors or subcontractors. If Grantee and the 
City are found jointly liable by a court of competent jurisdiction, liability shall be apportioned 
comparatively in accordance with the laws of this state without, however, waiving any 
governmental immunity available to the City under state law and without waiving any defenses 
of the parties under state or federal law. This section is solely for the benefit of the City and 
Grantee and does not create or grant any rights, contractual or otherwise, to any other person 
or entity. 
 
Grantee or City shall promptly advise the other in writing of any known claim or demand against 
Grantee or the City related to or arising out of Grantee’s activities in the Public right-of-way. 
 
SECTION 6.  INSURANCE REQUIREMENT AND PERFORMANCE BOND  
a. During the term of this Ordinance, Grantee shall obtain and maintain insurance coverage 

at its sole expense, with financially reputable insurers that are licensed to do business in 
the state of Kansas.  Should Grantee elect to use the services of an affiliated captive 
insurance company for this purpose, that company shall possess a certificate of 
authority from the Kansas Insurance Commissioner. Grantee shall provide not less than 
the following insurance: 
1. Workers’ compensation as provided for under any worker’s compensation or 

similar law in the jurisdiction where any work is performed with an employers’ 
liability limit equal to the amount required by law.  

2. Commercial general liability, including coverage for contractual liability and 
products completed operations liability on an occurrence basis and not a claims 
made basis, with a limit of not less than Two Million Dollars ($2,000,000) 
combined single limit per occurrence for bodily injury, personal injury, and 
property damage liability.  The City shall be included as an additional insured 
with respect to liability arising from Grantee’s operations under this Ordinance.    
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b. As an alternative to the requirements of subsection (a), Grantee may demonstrate to the 
satisfaction of the City that it is self-insured and as such Grantee has the ability to 
provide coverage in an amount not less than one millions dollars ($1,000,000) per 
occurrence and two million dollars (2,000,000) in aggregate, to protect the City from and 
against all claims by any person whatsoever for loss or damage from personal injury, 
bodily injury, death or property damage occasioned by Grantee, or alleged to so have 
been caused or occurred. 

c. Grantee shall, as a material condition of this Ordinance, prior to the commencement of 
any work and prior to any renewal thereof, deliver to the City a certificate of insurance or 
evidence of self-insurance, satisfactory in form and content to the City, evidencing that 
the above insurance is in force and will not be cancelled or materially changed with 
respect to areas and entities covered without first giving the City thirty (30) days prior 
written notice. Grantee shall make available to the City on request the policy 
declarations page and a certified copy of the policy in effect, so that limitations and 
exclusions can be evaluated for appropriateness of overall coverage. 

d. Grantee shall, as a material condition of this Ordinance, prior to the commencement of 
any work and prior to any renewal thereof, deliver to the City a performance bond in the 
amount of $50,000, payable to the City to ensure the appropriate and timely 
performance in the construction and maintenance of Facilities located in the Public right-
of-way.  The required performance bond must be with good and sufficient sureties, 
issued by a surety company authorized to transact business in the State of Kansas, and 
satisfactory to the City Attorney in form and substance.   

 
SECTION 7.  REVOCATION AND TERMINATION. 
In case of failure on the part of Grantee to comply with any of the provisions of this Ordinance, 
or if Grantee should do or cause to be done any act or thing prohibited by or in violation of the 
terms of this Ordinance, Grantee shall forfeit all rights, privileges and franchise granted herein, 
and all such rights, privileges and franchise hereunder shall cease, terminate and become null 
and void, and this Ordinance shall be deemed revoked or terminated, provided that said 
revocation or termination, shall not take effect until the City has completed the following 
procedures:  Before the City proceeds to revoke and terminate this  Ordinance, it shall first 
serve a written notice upon Grantee, setting forth in detail the neglect or failure complained of, 
and Grantee shall have sixty (60) days thereafter in which to comply with the conditions and 
requirements of this Ordinance. If at the end of such sixty (60) day period the City deems that 
the conditions have not been complied with, the City shall take action to revoke and terminate 
this Ordinance by an affirmative vote of the City Council present at the meeting and voting, 
setting out the grounds upon which this Ordinance is to be revoked and terminated; provided, to 
afford Grantee due process, Grantee shall first be provided reasonable notice of the date, time 
and location of the City Council’s consideration, and Grantee shall have the right to address the 
City Council regarding such matter.  Nothing herein shall prevent the either party from invoking 
any other remedy that may otherwise exist at law. Upon any determination by the City Council 
to revoke and terminate this Ordinance, Grantee shall have thirty (30) days to appeal such 
decision to the District Court of Johnson County, Kansas.  This Ordinance shall be deemed 
revoked and terminated at the end of this thirty (30) day period, unless Grantee has instituted 
such an appeal. If Grantee does timely institute such an appeal, such revocation and 
termination shall remain pending and subject to the court’s final judgment. Provided, however, 
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that the failure of Grantee to comply with any of the provisions of this Ordinance or the doing or 
causing to be done by Grantee of anything prohibited by or in violation of the terms of this 
Ordinance shall not be a ground for the revocation or termination thereof when such act or 
omission on the part of Grantee is due to any cause or delay beyond the control of Grantee or to 
bona fide legal proceedings. 
 
SECTION 8.  RESERVATION OF RIGHTS. 
a. In granting its consent hereunder, the City does not in any manner waive its regulatory 

or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, its Home Rule powers under the Constitution of the State of 
Kansas, nor any of its rights and powers under or by virtue of present or future 
ordinances of the City.  

b. In granting its consent hereunder, Grantee does not in any manner waive its regulatory 
or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, or under the Constitution of the State of Kansas, or under any 
relevant federal statutes or rules implementing such statutes, nor any of its rights and 
powers under or by virtue of present or future ordinances of the City.   

c. In entering into this Ordinance, neither the City's nor Grantee's present or future legal 
rights, positions, claims, assertions or arguments before any administrative agency or 
court of law are in any way prejudiced or waived.  By entering into the Ordinance, neither 
the City nor Grantee waive any rights, but instead expressly reserve any and all rights, 
remedies, and arguments the City or Grantee may have at law or equity, without 
limitation, to argue, assert, and/or take any position as to the legality or appropriateness 
of any present or future laws, non-franchise ordinances (e.g. the City’s right-of-way 
ordinance referenced in Section 3b of this Ordinance), and/or rulings.   

  
SECTION 9.  FAILURE TO ENFORCE.  
The failure of either the City or the Grantee to insist in any one or more instances upon the strict 
performance of any one or more of the terms or provisions of this Ordinance shall not be 
construed as a waiver or relinquishment for the future of any such term or provision, and the 
same shall continue in full force and effect.  No waiver or relinquishment shall be deemed to 
have been made by the City or the Grantee unless said waiver or relinquishment is in writing 
and signed by both the City and the Grantee.  
 
SECTION 10.  TERM AND TERMINATION DATE. 
a. This Contract franchise shall be effective for a term of two (2) years from the effective 

date of this Contract franchise. Thereafter, this Contract Franchise may be renewed for 
two (2) additional one (1) year terms, unless either party notifies the other party of its 
intent to terminate the Ordinance at least ninety (90) days before termination of the then 
current term.  If the Grantee wishes to renew this Contract franchise, it will reapply for a 
performance bond as discussed in Section 6d of this franchise and shall submit the 
required bond prior to the renewal date.   Any additional term made pursuant to the 
renewal shall be deemed a continuation of this Contract franchise and not as a new 
franchise or amendment.   

b. Upon written request of either the City or Grantee, this Ordinance shall be renegotiated 
at any time in accordance with the requirements of state law upon any of the following 
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events:  changes in federal, state, or local laws, regulations, or orders that materially 
affect any rights or obligations of either the City or Grantee, including but not limited to 
the scope of the Ordinance granted to Grantee or the compensation to be received by 
the City hereunder. 

c. If any clause, sentence, section, or provision of K.S.A. 12-2001, and amendments 
thereto, shall be held to be invalid by a court or administrative agency of competent 
jurisdiction, provided such order is not stayed, either the City or Grantee may elect to 
terminate the entire Ordinance.  In the event of such invalidity, if Grantee is required by 
law to enter into an Ordinance with the City, the parties agree to act in good faith in 
promptly negotiating a new Ordinance.   

d. Amendments under this Section, if any, shall be made by ordinance as prescribed by 
statute.  This Ordinance shall remain in effect according to its terms, pending completion 
of any review or renegotiation provided by this section.  

e. In the event the parties are actively negotiating in good faith a new franchise or an 
amendment to this Ordinance upon the termination date of this Ordinance, the parties by 
written mutual agreement may extend the termination date of this Ordinance to allow for 
further negotiations.  Such extension period shall be deemed a continuation of this 
Ordinance and not as a new franchise ordinance or amendment. 

 
SECTION 11.  POINT OF CONTACT AND NOTICES 
Grantee shall at all times maintain with the City a local point of contact who shall be available at 
all times to act on behalf of Grantee in the event of an emergency.   Grantee shall provide the 
City with said local contact’s name, address, telephone number, fax number and e-mail 
address.  Emergency notice by Grantee to the City may be made by telephone to the City Clerk 
or the Public Works Director.  All other notices between the parties shall be in writing and shall 
be made by personal delivery with receipt confirmation, overnight delivery by a nationally 
recognized carrier with receipt confirmation, depositing such notice in the U.S. Mail, Certified 
Mail, return receipt requested, or by facsimile with transmission confirmation.  Notices shall be 
effective upon actual receipt, refusal of delivery, or the inability to deliver due to no accurate 
forwarding address, in each case as reflected by the receipt or transmission confirmation.  
“Business day” for purposes of this section shall mean Monday through Friday, City and/or 
Grantee observed holidays excepted.   

The City:      Grantee: 
  
 City of Leawood   tw telecom of kansas city llc 
 4800 Town Center Drive  10475 Park Meadows Drive 
 Leawood, Kansas 66211  Littleton, Colorado 80124 

Attn:  City Clerk   Attn:  Tina Davis, Sr. VP  
 Fax: 913-339-6781   & General Counsel 
      With copies of notices of default to: 

 
       tw telecom of kansas city llc 

Pamela Hollick 
Vice President of Regulatory 
10475 Park Meadows Drive 
Littleton, CO 80124 
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or to replacement addresses that may be later designed in writing. 

 
SECTION 12.  TRANSFER AND ASSIGNMENT. 
This Ordinance is granted solely to the Grantee and shall not be transferred or assigned without 
the prior written approval of the City, which approval shall not be unreasonably withheld, 
conditioned or delayed; provided that such transfer or assignment may occur without written 
consent of the City to any entity controlling, controlled by or under common control with Grantee 
or to any entity that acquires all or substantially all of the assets or equity of Grantee. The 
parties acknowledge that said City consent shall only be with regard to the transfer or 
assignment of this Ordinance, and that, in accordance with Kansas Statute, the City does not 
have the authority to require City approval of transfers of ownership or control of the business or 
assets of Grantee.   
 
SECTION 13.  CONFIDENTIALITY.  
Information provided to the City under K.S.A. 12-2001 shall be governed by confidentiality 
procedures in compliance with K.S.A. 45-215 and 66-1220a, et seq., and amendments thereto.  
Grantee agrees to indemnify and hold the City harmless from any and all penalties or costs, 
including attorney's fees, arising from the actions of Grantee, or of the City at the written request 
of Grantee, in seeking to safeguard the confidentiality of information provided by Grantee to the 
City under this Ordinance.   
 
SECTION 14.  ACCEPTANCE OF TERMS. 
Grantee shall have sixty (60) days after the final passage and approval of this Ordinance to file 
with the City Clerk its acceptance in writing of the provisions, terms and conditions of this 
Ordinance, which acceptance shall be duly acknowledged before some officer authorized by law 
to administer oaths; and when so accepted, this Ordinance and acceptance shall constitute a 
contract between the City and Grantee subject to the provisions of the laws of the state of 
Kansas. 
 
SECTION 15.  PAYMENT OF COSTS. 
In accordance with statute, Grantee shall be responsible for payment of all costs and expense 
of publishing this Ordinance, and any amendments thereof. 
 
SECTION 16.  SEVERABILITY.  
If any clause, sentence, or section of this Ordinance, or any portion thereof, shall be held to be 
invalid by a court of competent jurisdiction, such decision shall not affect the validity of the 
remainder, as a whole or any part thereof, other than the part declared invalid; provided, 
however, the City or Grantee may elect to declare the entire Ordinance is invalidated if the 
portion declared invalid is, in the judgment of the City or Grantee, an essential part of the 
Ordinance.  
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SECTION 17.  FORCE MAJEURE. 
Each and every provision hereof shall be reasonably subject to acts of God, fires, strikes, riots, 
floods, war and other disasters beyond Grantee’s or the City’s control. 

 (Ord. No. 1814; effective 10-16-99) 
(Ord. No. 1995; effective 08-25-03) 
(Ord. No. 2090; effective 01-15-05) 
(Ord. No. 2444; effective 05-12-10) 
(Ord. No. 2696; effective 12-04-14) 
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ARTICLE 10.  AXON TELECOM, LLC - RIGHT-OF-WAY 
 
Section 1. DEFINITIONS.  For the purpose of this ordinance, the following words and 

phrases and their derivations shall have the following meaning: 
a. Axon Telecom means Axon Telecom, L.L.C., its duly authorized successors, 

transferees, or assigns. 
b. Cable includes both the coaxial cable used to transmit signals of high frequency, 

and fiber optic cable that consists of a bundle of thin insulated glass strands used 
to transmit data, voice, video and other communications, and any other assembly 
of materials so classified generically as cable. 

c. City means the City of Leawood, Kansas, a municipal corporation, and any duly 
authorized representative. 

d. Facilities means lines, pipes, wires, cables, conduits, ducts, innerducts, culverts, 
manholes, vaults, pedestals, boxes, appliances, gates, meters, appurtenances, 
or other equipment used by Axon Telecom for the purposes of conducting its 
business operations as authorized herein. 

e. Fee means the fee imposed by the City on Axon Telecom solely because of its 
status in accordance to K.S.A. 12-2001. It shall not include: (1) any tax, fee, or 
assessment of general applicability including any which are imposed on Axon 
Telecom; (2) requirements or charges incidental to the awarding or enforcement 
of this ordinance, including payments for bonds, security funds, letters of credit, 
insurance, indemnification, penalties, or liquidated damages; (3) any permit fee 
or other fee imposed under any valid ordinance regulating the right-of-way; or (4) 
any other fee imposed by federal, state, or local law. 

f. Person means any natural or corporate person, business association or business 
entity including, but not limited to, a partnership, a sole proprietorship, a political 
subdivision, a public or private agency of any kind, a utility, a successor or assign 
of any of the foregoing, or any other legal entity. 

g. Right-of-Way means the area on, below or above the present and future City 
streets, alleys, bridges, bikeways, parkways and sidewalks. 

h. Right-of-Way Ordinance means this ordinance passed to grant the right, privilege 
or franchise to construct, operate and maintain conduit facilities within the right-
of-way. This ordinance shall operate as an agreement or contract between the 
City and Axon Telecom and shall be subject to the laws of the State of Kansas. 

i. Utility Easement means, for the purposes of this ordinance, an easement 
dedicated to the City for the purpose of utilities. 

 
Section 2. GRANT.  Axon Telecom is hereby granted the right, privilege or franchise to 

construct, operate, and maintain facilities in, through and along the City’s right-of-
way and utility easements in accordance with the plans submitted and approved 
by the Public Works Director for the purposes of supplying innerducts by lease or 
sale to other duly franchised entities on a nonexclusive basis within the City, 
subject, however, to the terms and conditions herein set forth within this 
ordinance. As a condition of this grant, Axon Telecom is required to obtain and is 
responsible for any necessary permit, license, certification, grant, registration or 
any other authorization required by any appropriate governmental entity. This 
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ordinance does not grant Axon Telecom the right, privilege or franchise to 
provide telecommunications services (as defined by 47 U.S.C. § 153), cable 
service (as defined by 47 U.S.C. § 522), open video system service (as defined 
by 47 U.S.C. § 573) or any other service, or to install its own cable; provided that 
this restriction shall not preclude Axon Telecom from installing the facilities or 
cable of other duly franchised or otherwise authorized entities. 

 
Section 3. USE OF PUBLIC RIGHT-OF-WAY AND UTILITY EASEMENTS.  Axon 

Telecom’s facilities shall be located in the right-of-way and utility easements in 
accordance with the plans currently proposed and approved by the Public Works 
Director. Modifications to such plans and/or any future requests for additional 
placement shall only be allowed as approved and authorized by the Public Works 
Director. Placement, modification, replacements, maintenance and repairs to 
Axon Telecom’s facilities shall be conducted in compliance with all applicable 
laws, statutes, ordinances and permit requirements. Axon Telecom will be 
responsible for obtaining all necessary permits as required by the City for work 
performed in the right-of-way and utility easements, as well as paying any 
associated permit fee. In addition, Axon Telecom shall be subject to all technical 
specifications, design criteria, policies now or hereafter adopted or promulgated 
by the City, or any other appropriate governmental entity. In its use of the right-
of-way and utility easements within the City, Axon Telecom shall be subject to all 
applicable rules, regulations, policies, laws, orders, resolutions, and ordinances 
now or hereafter adopted or promulgated by any appropriate governmental entity 
now or hereafter having jurisdiction, including, but not limited to the City in the 
reasonable exercise of its police powers, including, but not limited to the City’s 
ordinance regarding the Use and Excavation of the Public Right-of-Way. 

 
Section 4. MAINTENANCE OF FACILITIES.  Axon Telecom shall keep its facilities in good 

repair and working order and shall maintain its facilities in accordance with all 
applicable law, statute and ordinance; provided that any related expense may be 
shared in whole or in part with entities leasing or purchasing the use of Axon 
Telecom’s facilities. In the event Axon Telecom requests to transfer or relinquish 
its right, privilege or franchise herein granted, Axon shall provide the City with 
evidence that such maintenance responsibility has been appropriately assumed 
by another entity or entities. 

 
Section 5. FEE.  Axon Telecom shall pay an initial one-time administrative fee of $1,000 for 

the right privilege or franchise hereunder. Further, Axon Telecom shall pay the 
City one (1%) percent of all gross revenues collected for any and all leases and 
sales of its innerducts and other facilities in the right-of-way and utility easements 
within the City of Leawood. Such payments shall be made on a semiannual basis 
for any lease, and within thirty (30) days of the execution of any sale. All 
payments herein provided shall be in addition to, not in lieu of, all other taxes, 
charges, assessments, fees and impositions of general applicability that are or 
may be imposed by the City. Axon Telecom shall pay interest at an annual rate of 
ten (10%) percent for each month or fraction thereof on any late payment of the 
charge provided for in this ordinance. 



 
 

Code of the City of Leawood 
B - 66 

Section 6. TERM.  This ordinance shall be effective for a term of one (1) year from the 
effective date. Thereafter, this ordinance will renew for ten (10) renewable one 
(1) year terms, unless either party notifies the other party of its intent to terminate 
the agreement created by this ordinance prior to one hundred eighty (180) days 
before the termination of the then current term. 

 
Section 7. RENEGOTIATION OF ORDINANCE PROVISIONS.  If the City has a good faith 

belief that Axon Telecom is offering telecommunications, cable, OVS or any other 
service within the City beyond those services contemplated and granted by this 
ordinance, the City may seek renegotiation of this ordinance or require a 
separate franchise ordinance for such services.  Axon Telecom agrees to 
negotiate with the City in good faith in a timely manner, and to pay for any prior 
unauthorized use in accordance with the terms of the amended or new 
ordinance. The purpose of this provision is to allow the City to ensure that Axon 
Telecom is paying a fee for all services for which a franchise fee is appropriate. 

 
Section 8. DESCRIPTION OF SERVICE.  In the event Axon Telecom offers new services 

other than the lease or sale of its innerducts and the installation of other duly 
franchised entities’ cable or other facilities therein, Axon Telecom shall 
immediately notify the City. 

 
Section 9. AXON TELECOM’S INFORMATION.  Axon Telecom shall, at its own expense, 

annually submit to the City a summary of the previous year’s development of its 
facilities, including but not limited to, the location of facilities during the year, and 
Axon Telecom’s plan of development of facilities for the next year —  Note: In 
lieu of this requirement, Axon Telecom’s agent may meet in person with the 
City’s Public Works Director to discuss these issues. 

 
Section 10. USE OF FACILITIES BY OTHER ENTITIES. 

a. Axon Telecom may sell, transfer or lease its innerducts and related facilities to 
duly franchised entities; provided that such transaction shall not constitute 
authorization by the City for such entities to operate within the City, or a transfer 
in whole or part of the right, privilege or franchise herein granted. Axon Telecom 
shall timely notify the City of the identity of all entities that have leased or 
purchased in whole or in part the use of Axon Telecom’s facilities. 

b. Axon Telecom shall not interfere with any City right-of-way or franchise 
requirements regarding any entity leasing in whole or in part the use of Axon 
Telecom’s facilities.  Further, Axon Telecom shall not interfere with or oppose 
any line charge fee imposed upon such entity. 

c. Axon Telecom understands that the City may request service providers to 
reasonably utilize any available space or capacity within Axon Telecom’s 
facilities. In such event Axon Telecom will charge a fairly priced rate and will 
make a reasonable attempt to negotiate an appropriate agreement with any such 
service provider. 

 
Section 11. TRANSFER OF RIGHT, PRIVILEGE OR FRANCHISE.  Pursuant to permission 
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of the City, which shall not be unreasonably withheld, Axon Telecom shall have 
the right to assign as a whole the right, privilege or franchise herein granted to 
any person who, by accepting such assignment, shall be bound by the terms and 
provisions hereof.  City approval may be denied only upon a good faith finding by 
the City that the assignee lacks the legal, technical or financial qualifications to 
perform its obligations under this ordinance or any applicable governmental 
requirement.  Notice of Axon Telecom’s intent to assign its right, privilege or 
franchise granted by this ordinance shall be in writing. Upon completion of the 
assignment, an authenticated copy thereof shall be filed with the city clerk.  The 
right, privilege or franchise granted by this ordinance shall be assignable only in 
accordance with the laws of the State of Kansas, as the same may exist at the 
time when any assignment is made. Any attempts to transfer, assign or otherwise 
dispose of the right, privilege or franchise granted herein by the City or Axon 
Telecom’s facilities not conforming with the requirements of this section shall be 
null and void. This section is not intended to apply to or prevent Axon Telecom’s 
leasing or sale of its innerducts to other entities, nor shall the same be 
considered a transfer of any right, privilege or franchise granted herein. 

 
Section 12. NOTIFICATION PROCEDURE.  Any required or permitted notice under this 

ordinance shall be in writing. Notice upon the City shall be delivered to the city 
clerk by first class United States mail or by personal delivery. Notice upon Axon 
Telecom shall be delivered by first class United States mail or by personal 
delivery to: Attn: Legal Department, Axon Telecom, L.L.C., 450 Pryor Blvd., P.O. 
Box 409, Sturgis, KY 42459. 

 
Section 13. INDEMNIFICATION.  Axon Telecom shall fully indemnify, release, defend and 

hold harmless the City, and agents of the City when acting in their capacity as 
municipal officials, employees, agents and authorized contractors from and 
against any and all claims, demands, suits, proceedings, and actions, liability and 
judgment by other persons for damages, losses, costs, and expenses, including 
attorney fees, to the extent caused by negligent acts or omissions of Axon 
Telecom in the performance of the permitted work. The City agrees to timely 
notify Axon Telecom of such claim, demand, suit, proceeding, and/or action by 
providing written notice to Axon Telecom. Nothing herein shall be deemed to 
prevent the City, or any agent from participating in the defense of any litigation by 
their own counsel at their own expense. Such participation shall not under any 
circumstances relieve Axon Telecom from its duty to defend against liability or its 
duty to pay any judgment entered against the City, or its agents. 
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Section 14. LIABILITY INSURANCE REQUIREMENT.  Axon Telecom shall file with the City 
evidence of liability insurance with an insurance company licensed to do 
business in Kansas in an amount not less than one million dollars ($1,000,000) 
per occurrence and two million dollars ($2,000,000) in aggregate, to protect the 
City from and against all claims by any person whatsoever for loss or damage 
from personal injury, bodily injury, death or property damage occasioned by Axon 
Telecom, or alleged to so have been caused or occurred. If Axon Telecom is self-
insured, it shall provide the City proof of compliance regarding its ability to self-
insure and proof of its ability to provide coverage in the above amounts. 

 
Section 15. PERFORMANCE AND MAINTENANCE BOND REQUIREMENT.  Axon 

Telecom shall at all times maintain in full force and effect a corporate surety bond 
in a form approved by the City Attorney, in an amount of $50,000, for a term 
consistent with the term of this ordinance plus one additional year, conditioned 
upon Axon Telecom’s faithful performance of the provisions, terms and 
conditions conferred herein. An annual bond automatically renewed yearly during 
this period shall satisfy this requirement. 

 
Section 16. RESERVATION OF RIGHTS.  In addition to any rights specifically reserved to 

the City by this ordinance, the City reserves to itself every right and power 
available to it under the constitutions of the United States and the State of 
Kansas, and any other right or power, including, but not limited to all police 
powers and authority to regulate and legislate to protect and promote the public 
health, safety, welfare, and morals. Nothing in this ordinance shall limit or govern 
the right of the City to exercise its municipal authority to the fullest extent allowed 
by law. The City shall have the right to waive any provision of this ordinance, 
except those required by federal or state law, if the City determines: (a) that it is 
in the public interest to do so, and (b) that the enforcement of such provision will 
impose an undue hardship on Axon Telecom or its subscribers. To be effective, 
such waiver shall be evidenced by a statement in writing signed by a duly 
authorized representative of the City. The waiver of any provision in any one 
instance shall not be deemed a waiver of such provision subsequent to such 
instance nor be deemed a waiver of any other provision of this ordinance unless 
the statement so recites. Further, the City hereby reserves to itself the right to 
intervene in any suit, action or proceeding involving the provisions herein. 

 
Section 17. FORFEITURE OF RIGHT, PRIVILEGE OR FRANCHISE.  In case of the failure 

of Axon Telecom to comply with any of the provisions of this ordinance, or if Axon 
Telecom should do or cause to be done any act or thing prohibited by or in 
violation of the terms of this ordinance, Axon Telecom shall forfeit any right, 
privilege or franchise granted by this ordinance and any such right, privilege or 
franchise shall cease, terminate and become null and void, provided that said 
forfeiture shall not take effect until the City shall carry out the following 
proceedings: 
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a. For violations concerning the use of the right-of-way and/or utility 
easements as described in Section 3 of this ordinance and deemed by 
the Public Works Director to be a public nuisance and/or emergency, the 
following procedure shall apply. The City shall provide written notice by 
certified mail to Axon Telecom of any such violation, setting forth in detail 
the conditions of neglect, default or failure complained of.  Axon Telecom 
shall have fourteen (14) days subsequent to receipt of such notice to 
inform the City in writing of the action Axon Telecom shall take to correct 
the violation. Such corrective action shall be completed within thirty (30) 
days subsequent to receipt of notice unless otherwise agreed to by the 
City. If at the end of such period the City deems that the conditions 
created by this ordinance have not been complied with by Axon Telecom 
and that this ordinance is subject to cancellation by reason thereof, the 
City shall enact an ordinance setting out the grounds upon which this 
ordinance is to be canceled and terminated. If Axon Telecom fails to take 
corrective action within the thirty (30) day period set forth above, nothing 
herein shall preclude the City from maintaining an action against Axon 
Telecom to recover damages as a result of such failure to take corrective 
action, including, but not limited to, reasonable costs of corrective action 
incurred by the City. 

b. For all other violations of this ordinance, the following procedure shall 
apply. The City shall provide written notice by certified mail to Axon 
Telecom of any such violation, setting forth in detail the conditions of 
neglect, default or failure complained of. Axon Telecom shall have ninety 
(90) days after the mailing of such notice in which to comply with the 
conditions of this ordinance. If at the end of such period the City deems 
that the conditions have not been complied with by Axon Telecom and 
that this ordinance is subject to cancellation by reason thereof, the City 
shall enact an ordinance setting out the grounds upon which this 
ordinance is to be canceled and terminated. 

c. If within thirty (30) days after the effective date of an ordinance to 
terminate this ordinance, in accordance with the provisions herein, Axon 
Telecom shall not have instituted an action in the District Court of 
Johnson County, Kansas to determine whether or not Axon Telecom has 
violated the terms of this ordinance and that this ordinance is subject to 
cancellation by reason thereof, this ordinance shall be canceled and 
terminated at the end of such thirty (30) day period. If within such thirty 
(30) day period Axon Telecom does institute an action, as above 
provided, and prosecutes such action to final judgment with due diligence, 
then, if the court finds that this ordinance is subject to cancellation by 
reason of the violation of the terms, this ordinance shall immediately 
terminate after such final judgment is rendered and all available appeals 
exhausted. 
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 In addition to any other remedy available herein or and at law or equity, 
either party shall have the authority to maintain civil suits or actions in any 
court of competent jurisdiction for the purpose of enforcing the provisions 
of this ordinance and/or to abate nuisances maintained in violation 
thereof. 

 
Section 18. REVOCATION OF THIS ORDINANCE.  In addition to all other revocation rights 

and powers herein or otherwise enjoyed by the City, the City shall have the 
additional and separate right to revoke this ordinance and all right, privilege or 
franchise of Axon Telecom as a result of and in response to any of the following 
events or reasons: 

 
a. Any provision of this ordinance is adjudged by a Court of Competent Jurisdiction 

to be invalid or unenforceable and said judicial act and declaration is deemed by 
the Governing Body to constitute such a material consideration for the granting of 
this ordinance as to cause the same to become null and void; or 

b. Axon Telecom commits an act of fraud or deceit against the City in obtaining the 
grant of this ordinance, or upon being granted Axon Telecom commits such an 
act against the City. 

 To revoke this ordinance in accordance with the provisions of this section, the 
following procedure shall apply. The City shall enact an ordinance setting out the 
grounds upon which this ordinance is to be canceled and terminated. Prior to the 
enactment of such ordinance, Axon Telecom shall be provided with timely written 
notice by certified mail, and Axon Telecom shall be allowed to address the 
Governing Body before final consideration of such ordinance. If within thirty (30) 
days after the effective date of such ordinance to terminate this ordinance Axon 
Telecom shall not have instituted an action in the District Court of Johnson 
County, Kansas to determine whether or not this ordinance was appropriately 
terminated in accordance to the provisions of this section and is subject to 
cancellation by reason thereof, this ordinance shall be canceled and terminated 
at the end of such thirty (30) day period. If within such thirty (30) day period Axon 
Telecom does institute an action, as above provided, and prosecutes such action 
to final judgment with due diligence, then, if the court finds that this ordinance is 
subject to cancellation by the reason addressed by this section, this ordinance 
shall immediately terminate after such final judgment is rendered and all 
available appeals exhausted. 

 
Section 19. MISCELLANEOUS PROVISIONS. 

a. Nonexclusive Clause. The privilege to construct, erect, operate and maintain 
Axon Telecom’s facilities and to provide service within the City is nonexclusive. 
The City expressly reserves the right to grant other rights, privileges or franchises 
to other persons. However, no such additional grant shall in any way affect the 
rights or obligations of Axon Telecom. 
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b. Exclusive Benefit of Axon Telecom. The right, privilege or franchise granted to 
Axon Telecom by this ordinance shall be for the sole use of Axon Telecom to 
provide conduit services as authorized herein. These rights are for the exclusive 
benefit of Axon Telecom, except where otherwise provided herein, or when 
authorized by the City. 

c. Axon Telecom is Without Remedy Against the City.  Axon Telecom shall have no 
remedy or recourse whatsoever against the City for any loss, cost, expense, or 
damage arising from the enactment of the provisions or requirements of this 
ordinance, or for the failure of the City to have the authority to grant, all, or any 
part, of this ordinance granted. Second, Axon Telecom expressly acknowledges 
that it accepted this ordinance granted in reliance upon its independent and 
personal investigation and understanding of the power and authority of the City to 
grant the right, privilege or franchise conferred upon Axon Telecom. Third, Axon 
Telecom acknowledges by its acceptance of this ordinance that it has not been 
induced to agree to the terms of this ordinance upon any understanding, or 
promise, whether given verbally or in writing by or on behalf of the City, or by any 
other person concerning any term or condition of this ordinance not expressed 
herein. Finally, Axon Telecom acknowledges by the acceptance of this ordinance 
that it has carefully read the provisions, terms, and conditions of this ordinance 
and is willing to, and does accept, all of the risk attendant to the provisions, 
terms, and conditions. 

d. Federal, State and City Jurisdiction. This ordinance shall be construed in a 
manner consistent with all applicable federal, state, and local laws. 
Notwithstanding any other provisions of this ordinance to the contrary, the 
construction, operation and maintenance of Axon Telecom’s facilities by Axon 
Telecom or its agent shall be in accordance with all laws and regulations of the 
United States the state, and any political subdivision thereof, or any 
administrative agency thereof, having jurisdiction. In addition, Axon Telecom 
shall meet or exceed the most stringent technical standards set by regulatory 
bodies, including, but not limited to the City, now or hereafter having jurisdiction. 
Axon Telecom’s rights are subject to the police powers of the City to adopt and 
enforce ordinances necessary to the health, safety, and welfare of the public. 
Axon Telecom shall comply with all applicable general laws and ordinances 
enacted by the City pursuant to that power. Finally, Axon Telecom’s failure to 
comply with any law or regulation governing the operation of said facilities may 
result in a forfeiture of the granting of the right, privilege or franchise created by 
this ordinance. 

e. Failure to Enforce. The failure of either party to enforce and remedy any 
noncompliance of the terms and conditions of the agreement created by this 
ordinance shall not constitute a waiver of rights nor a waiver of the other party’s 
obligations as provided herein. 

 
(Ord. No. 1851; effective 05-06-00) 
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ARTICLE 11. ABOVENET COMMUNICATIONS, INC., 
[formerly Metromedia Fiber Network Systems, 
MFNS]  

 
SECTION 1.  DEFINITIONS. 
For the purposes of this Ordinance the following words and phrases shall have the meaning 
given herein.  When not inconsistent within the context, words used in the present tense include 
the future tense and words in the single number include the plural number. The word "shall" is 
always mandatory, and not merely directory. 
 
a) "Access line" - shall mean and be limited to retail billed and collected residential lines; 

business lines; ISDN lines; PBX trunks and simulated exchange access lines provided 
by a central office based switching arrangement where all stations served by such 
simulated exchange access lines are used by a single customer of the provider of such 
arrangement. Access line may not be construed to include interoffice transport or other 
transmission media that do not terminate at an end user customer's premises, or to 
permit duplicate or multiple assessment of access line rates on the provision of a single 
service or on the multiple communications paths derived from a billed and collected 
access line. Access line shall not include the following: Wireless telecommunications 
services, the sale or lease of unbundled loop facilities, special access services, lines 
providing only data services without voice services processed by a telecommunications 
local exchange service provider or private line service arrangements. 

b) "Access line count" - means the number of access lines serving consumers within the 
corporate boundaries of the City on the last day of each month.  

c) "Access line fee" - means a fee determined by the City, up to a maximum as set out in 
K.S.A. 12-2001(c)(2), and amendments thereto, to be used by Grantee in calculating the 
amount of Access line remittance. 

d) "Access line remittance" - means the amount to be paid by Grantee to City, the total of 
which is calculated by multiplying the Access line fee, as determined in the City, by the 
number of Access lines served by Grantee within the City for each month in that 
calendar quarter.  

e) "City" - means the City of Leawood. 
f) "Contract franchise" - means this Ordinance granting the right, privilege and franchise to 

Grantee to provide telecommunications services within the City. 
g) "Facilities" - means telephone and telecommunication lines, conduits, manholes, ducts, 

wires, cables, pipes, poles, towers, vaults, appliances, optic fiber, and all equipment 
used to provide telecommunication services. 

h) “FCC” – means the Federal Communications Commission, an independent United 
States government agency established by the Communications Act of 1934, which is 
charged with regulating interstate and international communications by radio, television, 
wire, satellite and cable. 
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i) "Grantee" - means AboveNet Communications, Inc., a telecommunications local 
exchange service provider.  References to Grantee shall also include as appropriate any 
and all successors and assigns. 

j) “Gross Receipts” - shall mean only those receipts collected from within the corporate 
boundaries of the City enacting the contract franchise and which are derived from the 
following:  (1) Recurring local exchange service for business and residence which 
includes basic exchange service, touch tone, optional calling features and measured 
local calls; (2) Recurring local exchange access line services for pay phone lines 
provided by Grantee to all pay phone service providers; (3) Local directory assistance 
revenue; (4) Line status verification/ busy interrupt revenue; (5) Local operator 
assistance revenue; (6) Nonrecurring local exchange service revenue which shall 
include customer service for installation of lines, reconnection of service and charge for 
duplicate bills; and (7) Revenue received by Grantee from resellers or others which use 
Grantee’s Facilities.  All other revenues, including, but not limited to, revenues from 
extended area service, the sale or lease of unbundled network elements, nonregulated 
services, carrier and end user access, long distance, wireless telecommunications 
services, lines providing only data service without voice services processed by a 
telecommunications local exchange service provider, private line service arrangements, 
internet, broadband and all other services not wholly local in nature are excluded from 
gross receipts.  Gross receipts shall be reduced by bad debt expenses. Uncollectible 
and late charges shall not be included within gross receipts. If Grantee offers additional 
services of a wholly local nature which if in existence on or before July 1, 2002 would 
have been included with the definition of Gross Receipts, such services shall be included 
from the date of the offering of such services within the City. 

k) “KCC” – means the Kansas Corporation Commission which regulates rates, service and 
safety of public utilities, common carriers, motor carriers, and regulate oil and gas 
production by protecting correlative rights and environmental resources in the State of 
Kansas. 

l) "Local exchange service" - means local switched telecommunications service within any 
local exchange service area approved by the Kansas Corporation Commission, 
regardless of the medium by which the local telecommunications service is provided. 
The term local exchange service shall not include wireless communication services.  

m) "Public right-of-way" - means only the area of real property in which the City has a 
dedicated or acquired right-of-way interest in the real property. It shall include the area 
on, below or above the present and future streets, alleys, avenues, roads, highways, 
parkways or boulevards dedicated or acquired as right-of-way. The term does not 
include the airwaves above a right-of-way with regard to wireless telecommunications or 
other non-wire telecommunications or broadcast service, easements obtained by utilities 
or private easements in platted subdivisions or tracts.  

n) "Telecommunication services" - means providing the means of transmission, between or 
among points specified by the user, of information of the user's choosing, without 
change in the form or content of the information as sent and received.  
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SECTION 2.  GRANT OF CONTRACT FRANCHISE. 
a) There is hereby granted to Grantee this nonexclusive Contract franchise to construct, 

maintain, extend and operate its Facilities along, across, upon or under any Public right-
of-way for the purpose of supplying Telecommunication services to the consumers or 
recipients of such service located within the corporate boundaries of the City, for the 
term of this Contract franchise, subject to the terms and conditions of this Contract 
franchise.  

b) The grant of this Contract franchise by the City shall not convey title, equitable or legal, 
in the Public right-of-way, and shall give only the right to occupy the Public right-of-way, 
for the purposes and for the period stated in this Contract franchise.  This Contract 
franchise does not:  
1. Grant the right to use Facilities or any other property, telecommunications related 

or otherwise, owned or controlled by the City or a third-party, without the consent 
of such party; 

2. Grant the authority to construct, maintain or operate any Facility or related 
appurtenance on property owned by the City outside of the Public right-of-way, 
specifically including, but not limited to, parkland property, City Hall property or 
public works facility property; or 

3. Excuse Grantee from obtaining appropriate access or attachment agreements 
before locating its Facilities on the Facilities owned or controlled by the City or a 
third-party. 

c. As a condition of this grant, Grantee is required to obtain and is responsible for any 
necessary permit, license, certification, grant, registration or any other authorization 
required by any appropriate governmental entity, including, but not limited to, the City, 
the FCC or the KCC. Grantee shall also comply with all applicable laws, statutes and/or 
city regulations (including, but not limited to those relating to the construction and use of 
the Public right-of-way or other public property). 

d. Grantee shall not provide any additional services for which a franchise is required by the 
City without first obtaining a separate franchise from the City or amending this Contract 
franchise, and Grantee shall not knowingly allow the use of its Facilities by any third 
party in violation of any federal, state or local law.  In particular, this Contract franchise 
does not provide Grantee the right to provide cable service as a cable operator (as 
defined by 47 U.S.C. § 522 (5)) within the City.  Grantee agrees that this franchise does 
not permit it to operate an open video system without payment of fees permitted by 47 
U.S.C. § 573(c)(2)(B) and without complying with FCC regulations promulgated pursuant 
to 47 U.S.C. § 573.  

e. This authority to occupy the Public right-of-way shall be granted in a competitively 
neutral and nondiscriminatory basis and not in conflict with state or federal law.   

 
SECTION 3.  USE OF PUBLIC RIGHT-OF-WAY. 
a. Pursuant to K.S.A. 17-1902, and amendments thereto, and subject to the provisions of 

this Contract franchise, Grantee shall have the right to construct, maintain and operate it 
Facilities along, across, upon and under the Public right-of-way. Such Facilities shall be 
so constructed and maintained as not to obstruct or hinder the usual travel or public 
safety on such public ways or obstruct the legal use by other utilities.  
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b. Grantee’s use of the Public right-of-way shall always be subject and subordinate to the 
reasonable public health, safety and welfare requirements and regulations of the City.  
The City may exercise its home rule powers in its administration and regulation related 
to the management of the Public right-of-way; provided that any such exercise must be 
competitively neutral and may not be unreasonable or discriminatory. Grantee shall be 
subject to all applicable laws and statutes, and/or rules, regulations, policies, resolutions 
and ordinances adopted by the City, relating to the construction and use of the Public 
right-of-way, including, but not limited to, the City’s Ordinance for Managing the Use and 
Occupancy of Public Right-of-way, adopted as Ordinance No.1834C, and amendments 
thereto.   

c. Grantee shall participate in the Kansas One Call utility location program.   

 
SECTION 4.  COMPENSATION TO THE CITY. 
a. In consideration of this Contract franchise, Grantee agrees to remit to the City a 

franchise fee of 5% of Gross Receipts.  To determine the franchise fee, Grantee shall 
calculate the Gross Receipts and multiply such receipts by 5%.  Thereafter, subject to 
subsection (b) hereafter, compensation for each calendar year of the remaining term of 
this Contract franchise shall continue to be based on a sum equal to 5% of Gross 
Receipts, unless the City notifies Grantee prior to ninety days (90) before the end of the 
calendar year that it intends to switch to an Access line fee in the following calendar 
year; provided, such Access line fee shall not exceed $2.00 per Access line per month. 
The access line fee shall be a maximum of $2.25 per month per access line in 2006, a 
maximum of $2.50 per access line in 2009, and a maximum of $2.75 per access in line 
in 2012 and thereafter.  In the event the City elects to change its basis of compensation, 
nothing herein precludes the City from switching its basis of compensation back 
provided the City notifies Grantee prior to ninety days (90) before the end of the calendar 
year. 

b. Beginning January 1, 2004, and every 36 months thereafter, the City, subject to the 
public notification procedures set forth in K.S.A. 12-2001 (m), and amendments thereto, 
may elect to adopt an increased Access line fee or gross receipts fee subject to the 
provisions and maximum fee limitations contained in K.S.A. 12-2001, and amendments 
thereto, or may choose to decline all or any portion of any increase in the Access line 
fee.   

c. Grantee shall pay on a monthly basis without requirement for invoice or reminder from 
the City, and within 45 days of the last day of the month for which the payment applies 
franchise fees due and payable to the City. If any franchise fee, or any portion thereof, is 
not postmarked or delivered on or before the due date, interest thereon shall accrue 
from the due date until received, at the applicable statutory interest rate.  

d. Upon written request by the City, but no more than once per quarter, Grantee shall 
submit to the City either a 9K2 (gross receipts) or 9KN (access lines) statement, or 
comparable documents, showing the manner in which the franchise fee was calculated. 
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e. No acceptance by the City of any franchise fee shall be construed as an accord that the 
amount paid is in fact the correct amount, nor shall acceptance of any franchise fee 
payment be construed as a release of any claim of the City. Any dispute concerning the 
amount due under this Section shall be resolved in the manner set forth in K.S.A. 12-
2001, and amendments thereto. 

f. The City shall have the right to examine, upon written notice to Grantee no more often 
than once per calendar year, those records necessary to verify the correctness of the 
franchise fees paid by Grantee.   

g. Unless previously paid, within sixty (60) days of the effective date of this Contract 
franchise, Grantee shall pay to the City a one-time application fee of One Thousand 
Dollars ($1000.00). The parties agree that such fee reimburses the City for its 
reasonable, actual and verifiable costs of reviewing and approving this Contract 
franchise.   

h. The franchise fee required herein shall be in addition to, not in lieu of, all taxes, charges, 
assessments, licenses, fees and impositions otherwise applicable that are or may be 
imposed by the City under K.S.A. 12-2001 and 17-1902, and amendments thereto.  The 
franchise fee is compensation for use of the Public right-of-way and shall in no way be 
deemed a tax of any kind. 

i. Grantee shall remit an access line (franchise) fee or gross receipts (franchise) fee to the 
City on those access lines that have been resold to another telecommunications local 
exchange service provider, but in such case the City shall not collect a franchise fee 
from the reseller service provider and shall not require the reseller service provider to 
enter a contract franchise ordinance. 

 
SECTION 5.  INDEMNITY AND HOLD HARMLESS. 
It shall be the responsibility of Grantee to take adequate measures to protect and defend its 
Facilities in the Public right-of-way from harm or damage. If Grantee fails to accurately or timely 
locate Facilities when requested, in accordance with the Kansas Underground Utility Damage 
Prevention Act, K.S.A. 66-1801 et seq., it has no claim for costs or damages against the City 
and its authorized contractors unless such parties are responsible for the harm or damage 
caused by their negligence or intentional conduct.  The City and its authorized contractors shall 
be responsible to take reasonable precautionary measures including calling for utility locations 
and observing marker posts when working near Grantee’s Facilities.    

Grantee shall indemnify and hold the City and its officers and employees harmless against any 
and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees (including reasonable 
attorney fees and costs of defense), proceedings, actions, demands, causes of action, liability 
and suits of any kind and nature, including personal or bodily injury (including death), property 
damage or other harm for which recovery of damages is sought, to the extent that it is found by 
a court of competent jurisdiction to be caused by the negligence of Grantee, any agent, officer, 
director, representative, employee, affiliate or subcontractor of Grantee, or its respective 
officers, agents, employees, directors or representatives, while installing, repairing or 
maintaining Facilities in the Public right-of-way.  
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The indemnity provided by this subsection does not apply to any liability resulting from the 
negligence of the City, its officers, employees, contractors or subcontractors. If Grantee and the 
City are found jointly liable by a court of competent jurisdiction, liability shall be apportioned 
comparatively in accordance with the laws of this state without, however, waiving any 
governmental immunity available to the City under state law and without waiving any defenses 
of the parties under state or federal law. This section is solely for the benefit of the City and 
Grantee and does not create or grant any rights, contractual or otherwise, to any other person 
or entity. 
 
Grantee or City shall promptly advise the other in writing of any known claim or demand against 
Grantee or the City related to or arising out of Grantee’s activities in the Public right-of-way. 
 
SECTION 6.  INSURANCE REQUIREMENT AND PERFORMANCE BOND 
a. During the term of this Contract franchise, Grantee shall obtain and maintain insurance 

coverage at its sole expense, with financially reputable insurers that are licensed to do 
business in the state of Kansas.  Should Grantee elect to use the services of an affiliated 
captive insurance company for this purpose, that company shall possess a certificate of 
authority from the Kansas Insurance Commissioner.  Grantee shall provide not less than 
the following insurance: 
1. Workers’ compensation as provided for under any worker’s compensation or 

similar law in the jurisdiction where any work is performed with an employers’ 
liability limit equal to the amount required by law.  

2. Commercial general and umbrella liability, including coverage for contractual 
liability and products completed operations liability on an occurrence basis and 
not a claims made basis, with a limit of not less than Two Million Dollars 
($2,000,000) combined single limit per occurrence for bodily injury, personal 
injury, and property damage liability.  The City shall be included as an additional 
insured with respect to liability arising from Grantee’s operations under this 
Contract franchise.    

b. As an alternative to the requirements of subsection (a), Grantee may demonstrate to the 
satisfaction of the City that it is self-insured and as such Grantee has the ability to 
provide coverage in an amount not less than one millions dollars ($1,000,000) per 
occurrence and two million dollars ($2,000,000) in aggregate, to protect the City from 
and against all claims by any person whatsoever for loss or damage from personal 
injury, bodily injury, death or property damage occasioned by Grantee, or alleged to so 
have been caused or occurred. 

c. Grantee shall, as a material condition of this Contract franchise, prior to the 
commencement of any work and prior to any renewal thereof, deliver to the City a 
certificate of insurance or evidence of self-insurance, satisfactory in form and content to 
the City, evidencing that the above insurance is in force and shall endeavor that said 
insurance will not be cancelled or materially changed with respect to areas and entities 
covered without first giving the City thirty (30) days prior written notice. Grantee shall 
make available to the City on request the policy declarations page and a certified copy of 
the policy in effect, so that limitations and exclusions can be evaluated for 
appropriateness of overall coverage. 



 
 

Code of the City of Leawood 
B - 78 

d. Grantee shall, as a material condition of this Contract franchise, prior to the 
commencement of any work and prior to any renewal thereof, deliver to the City a 
performance bond in the amount of $50,000, payable to the City to ensure the 
appropriate and timely performance in the construction and maintenance of Facilities 
located in the Public right-of-way.  The required performance bond must be with good 
and sufficient sureties, issued by a surety company authorized to transact business in 
the State of Kansas, and satisfactory to the City Attorney in form and substance.  
Grantee has represented to the City that it is currently unable to obtain such a bond but 
has, in lieu of bond, provided a Letter of Credit naming the City of Leawood as 
beneficiary, in the amount of $50,000.00, issued by Citibank, irrevocable and 
automatically extended without amendment for additional periods if necessary, for the 
length of this franchise, in a form acceptable to the City Attorney.  Grantee 
acknowledges that, prior to any renewal of this Contract Franchise, as set forth below, 
that it shall produce the required bond or shall produce evidence that it has been unable 
to obtain a bond from three recognized surety companies.  The City reserves its right to 
reject renewal of this Contract Franchise if Grantee is unable to provide such a bond.         

 
SECTION 7.  REVOCATION AND TERMINATION. 
In case of failure on the part of Grantee to comply with any of the provisions of this Contract 
franchise, or if Grantee should do or cause to be done any act or thing prohibited by or in 
violation of the terms of this Contract franchise, Grantee shall forfeit all rights, privileges and 
franchise granted herein, and all such rights, privileges and franchise hereunder shall cease, 
terminate and become null and void, and this Contract franchise shall be deemed revoked or 
terminated, provided that said revocation or termination, shall not take effect until the City has 
completed the following procedures:  Before the City proceeds to revoke and terminate this  
Contract franchise, it shall first serve a written notice upon Grantee, setting forth in detail the 
neglect or failure complained of, and Grantee shall have sixty (60) days thereafter in which to 
comply with the conditions and requirements of this Contract franchise. If at the end of such 
sixty (60) day period the City deems that the conditions have not been complied with, the City 
shall take action to revoke and terminate this Contract franchise by an affirmative vote of the 
City Council present at the meeting and voting, setting out the grounds upon which this Contract 
franchise is to be revoked and terminated; provided, to afford Grantee due process, Grantee 
shall first be provided reasonable notice of the date, time and location of the City Council’s 
consideration, and shall have the right to address the City Council regarding such matter. 
Nothing herein shall prevent the City from invoking any other remedy that may otherwise exist at 
law. Upon any determination by the City Council to revoke and terminate this Contract 
franchise, Grantee shall have thirty (30) days to appeal such decision to the District Court of 
Johnson County, Kansas.  This Contract franchise shall be deemed revoked and terminated at 
the end of this thirty (30) day period, unless Grantee has instituted such an appeal. If Grantee 
does timely institute such an appeal, such revocation and termination shall remain pending and 
subject to the court’s final judgment. Provided, however, that the failure of Grantee to comply 
with any of the provisions of this Contract franchise or the doing or causing to be done by 
Grantee of anything prohibited by or in violation of the terms of this Contract franchise shall not 
be a ground for the revocation or termination thereof when such act or omission on the part of 
Grantee is due to any cause or delay beyond the control of Grantee or to bona fide legal 
proceedings.   
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SECTION 8.  RESERVATION OF RIGHTS. 
a. The City specifically reserves its right and authority as a customer of Grantee and as a 

public entity with responsibilities towards its citizens, to participate to the full extent 
allowed by law in proceedings concerning Grantee’s rates and services to ensure the 
rendering of efficient Telecommunications service and any other services at reasonable 
rates, and the maintenance of Grantee’s property in good repair.  

b. In granting its consent hereunder, the City does not in any manner waive its regulatory 
or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, its Home Rule powers under the Constitution of the State of 
Kansas, nor any of its rights and powers under or by virtue of present or future 
ordinances of the City.  

c. In granting its consent hereunder, Grantee does not in any manner waive its regulatory 
or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, or under the Constitution of the State of Kansas, nor any of its 
rights and powers under or by virtue of present or future ordinances of the City.   

d. In entering into this Contract franchise, neither the City's nor Grantee's present or future 
legal rights, positions, claims, assertions or arguments before any administrative agency 
or court of law are in any way prejudiced or waived.  By entering into the Contract 
franchise, neither the City nor Grantee waive any rights, but instead expressly reserve 
any and all rights, remedies, and arguments the City or Grantee may have at law or 
equity, without limitation, to argue, assert, and/or take any position as to the legality or 
appropriateness of any present or future laws, non-franchise ordinances, (e.g. the City’s 
right-of-way ordinance referenced in Section 3b of this Contract franchise) and/or 
rulings.   

  

SECTION 9.  FAILURE TO ENFORCE.  
The failure of either the City or the Grantee to insist in any one or more instances upon the strict 
performance of any one or more of the terms or provisions of this Contract franchise shall not be 
construed as a waiver or relinquishment for the future of any such term or provision, and the 
same shall continue in full force and effect.  No waiver or relinquishment shall be deemed to 
have been made by the City or the Grantee unless said waiver or relinquishment is in writing 
and signed by both the City and the Grantee.  
 
SECTION 10.  TERM AND TERMINATION DATE. 
a. This Contract franchise shall be effective for a term of two (2) years from the effective 

date of this Contract franchise. Thereafter, this Contract Franchise may be renewed for 
two (2) additional one (1) year terms, provided, however, if the Grantee wishes to renew 
this Contract franchise, it will reapply for a performance bond as discussed in Section 6 
(d) of this franchise and shall submit the required bond prior to the renewal date.   Any 
additional term made pursuant to the renewal shall be deemed a continuation of this 
Contract franchise and not as a new franchise or amendment.   
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b. Upon written request of either the City or Grantee, this Contract franchise shall be 
renegotiated at any time in accordance with the requirements of state law upon any of 
the following events:  changes in federal, state, or local laws, regulations, or orders that 
materially affect any rights or obligations of either the City or Grantee, including but not 
limited to the scope of the Contract franchise granted to Grantee or the compensation to 
be received by the City hereunder. 

c. If any clause, sentence, section, or provision of K.S.A. 12-2001, and amendments 
thereto, shall be held to be invalid by a court or administrative agency of competent 
jurisdiction, provided such order is not stayed, either the City or Grantee may elect to 
terminate the entire Contract franchise.  In the event of such invalidity, if Grantee is 
required by law to enter into a Contract franchise with the City, the parties agree to act in 
good faith in promptly negotiating a new Contract franchise.   

d. Amendments under this Section, if any, shall be made by contract franchise ordinance 
as prescribed by statute.  This Contract franchise shall remain in effect according to its 
terms, pending completion of any review or renegotiation provided by this section.  

e. In the event the parties are actively negotiating in good faith a new contract franchise 
ordinance or an amendment to this Contract franchise upon the termination date of this 
Contract franchise, the parties by written mutual agreement may extend the termination 
date of this Contract franchise to allow for further negotiations.  Such extension period 
shall be deemed a continuation of this Contract franchise and not as a new contract 
franchise ordinance or amendment. 

 

SECTION 11.  POINT OF CONTACT AND NOTICES 

Grantee shall at all times maintain with the City a local point of contact who shall be available at 
all times to act on behalf of Grantee in the event of an emergency.  Grantee shall provide the 
City with said local contact’s name, address, telephone number, fax number and e-mail 
address.  Emergency notice by Grantee to the City may be made by telephone to the City Clerk 
or the Public Works Director.  All other notices between the parties shall be in writing and shall 
be made by personal delivery, depositing such notice in the U.S. Mail, Certified Mail, return 
receipt requested, or by facsimile.  Any notice served by U.S. Mail or Certified Mail, return 
receipt requested, shall be deemed delivered five (5) calendar days after the date of such 
deposit in the U.S. Mail unless otherwise provided.  Any notice given by facsimile is deemed 
received by the next business day.  “Business day” for purposes of this section shall mean 
Monday through Friday, City and/or Grantee observed holidays excepted.   

The City:      Grantee: 
The City of Leawood                           AboveNet Communications , Inc. 
4800 Town Center Drive             360 Hamilton Avenue 

 Leawood, Kansas 62111             White Plains, New York 10601 
 Attn: City Clerk   (914) 421-6793 fax 

(913) 339-9325 fax      
 
or to replacement addresses that may be later designed in writing. 
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SECTION 12.  TRANSFER AND ASSIGNMENT. 
This Contract franchise is granted solely to the Grantee and shall not be transferred or assigned 
without the prior written approval of the City; provided that such transfer or assignment may 
occur without written consent of the City to a wholly owned parent or subsidiary, or between 
wholly owned subsidiaries, upon notice to the City. 
 

SECTION 13.  CONFIDENTIALITY.  
Information provided to the City under K.S.A. 12-2001 shall be governed by confidentiality 
procedures in compliance with K.S.A. 45-215 and 66-1220a, et seq., and amendments thereto.  
Grantee agrees to indemnify and hold the City harmless from any and all penalties or costs, 
including attorney's fees, arising from the actions of Grantee, or of the City at the written request 
of Grantee, in seeking to safeguard the confidentiality of information provided by Grantee to the 
City under this Contract franchise.   
 
SECTION 14.  ACCEPTANCE OF TERMS. 
Grantee shall have sixty (60) days after the final passage and approval of this Contract 
franchise to file with the City Clerk its acceptance in writing of the provisions, terms and 
conditions of this Contract franchise, which acceptance shall be duly acknowledged before 
some officer authorized by law to administer oaths; and when so accepted, this Contract 
franchise and acceptance shall constitute a contract between the City and Grantee subject to 
the provisions of the laws of the state of Kansas, and shall be deemed effective on the date 
Grantee files acceptance with the City. 
 
SECTION 15.  PAYMENT OF COSTS. 
In accordance with statute, Grantee shall be responsible for payment of all costs and expense 
of publishing this Contract franchise, and any amendments thereof. 
 
SECTION 16.  SEVERABILITY.  
If any clause, sentence, or section of this Contract franchise, or any portion thereof, shall be 
held to be invalid by a court of competent jurisdiction, such decision shall not affect the validity 
of the remainder, as a whole or any part thereof, other than the part declared invalid; provided, 
however, the City or Grantee may elect to declare the entire Contract franchise is invalidated if 
the portion declared invalid is, in the judgment of the City or Grantee, an essential part of the 
Contract franchise.  
 
SECTION 17.  FORCE MAJEURE. 
Each and every provision hereof shall be reasonably subject to acts of God, fires, strikes, riots, 
floods, war and other disasters beyond Grantee’s or the City’s control. 

 [Ord. No. 2508; Effective 09-20-11] 
[Ord. No. 2327; Effective 09-05-08) 
[Ord. No. 2088; Effective 01-15-05] 
[Ord. No. 1893; Effective 07-21-01] 
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ARTICLE 12. SUREWEST KANSAS LICENSES, LLC 
 [formerly EVEREST MIDWEST LICENSEE, LLC] 
 
SECTION 1.  DEFINITIONS. 
For the purposes of this Ordinance the following words and phrases shall have the meaning 
given herein.  When not inconsistent within the context, words used in the present tense include 
the future tense and words in the single number include the plural number. The word "shall" is 
always mandatory, and not merely directory. 
 
a. "Access line" - shall mean and be limited to retail billed and collected residential lines; 

business lines; ISDN lines; PBX trunks and simulated exchange access lines provided by a 
central office based switching arrangement where all stations served by such simulated 
exchange access lines are used by a single customer of the provider of such arrangement. 
Access line may not be construed to include interoffice transport or other transmission 
media that do not terminate at an end user customer's premises, or to permit duplicate or 
multiple assessment of access line rates on the provision of a single service or on the 
multiple communications paths derived from a billed and collected access line. Access line 
shall not include the following: Wireless telecommunications services, the sale or lease of 
unbundled loop facilities, special access services, lines providing only data services without 
voice services processed by a telecommunications local exchange service provider or 
private line service arrangements. 

b. "Access line count" - means the number of access lines serving consumers within the 
corporate boundaries of the City on the last day of each month.  

c. "Access line fee" - means a fee determined by the City, up to a maximum as set out in 
K.S.A. 12-2001(c)(2), and amendments thereto, to be used by Grantee in calculating the 
amount of Access line remittance. 

d. "Access line remittance" - means the amount to be paid by Grantee to City, the total of 
which is calculated by multiplying the Access line fee, as determined in the City, by the 
number of Access lines served by Grantee within the City for each month in that calendar 
quarter.  

e. "City" - means the City of Leawood. 
f. "Contract franchise" - means this Ordinance granting the right, privilege and franchise to 

Grantee to provide telecommunications services within the City. 
g. "Facilities" - means telephone and telecommunication lines, conduits, manholes, ducts, 

wires, cables, pipes, poles, towers, vaults, appliances, optic fiber, and all equipment used to 
provide telecommunication services. 

h. "Grantee" – means SureWest Kansas, Inc., a telecommunications local exchange service 
provider providing local exchange service within the City.  References to Grantee shall also 
include as appropriate any and all successors and assigns. 

i. “Gross Receipts” - shall mean only those receipts collected from within the corporate 
boundaries of the City enacting the contract franchise and which are derived from the 
following:  (1) Recurring local exchange service for business and residence which includes 
basic exchange service, touch tone, optional calling features and measured local calls; (2) 
Recurring local exchange access line services for pay phone lines provided by Grantee to 
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all pay phone service providers; (3) Local directory assistance revenue; (4) Line status 
verification/ busy interrupt revenue; (5) Local operator assistance revenue; (6) Nonrecurring 
local exchange service revenue which shall include customer service for installation of lines, 
reconnection of service and charge for duplicate bills; and (7) Revenue received by Grantee 
from resellers or others which use Grantee’s Facilities.  All other revenues, including, but not 
limited to, revenues from extended area service, the sale or lease of unbundled network 
elements, nonregulated services, carrier and end user access, long distance, wireless 
telecommunications services, lines providing only data service without voice services 
processed by a telecommunications local exchange service provider, private line service 
arrangements, internet, broadband and all other services not wholly local in nature are 
excluded from gross receipts.  Gross receipts shall be reduced by bad debt expenses. 
Uncollectible and late charges shall not be included within gross receipts. If Grantee offers 
additional services of a wholly local nature which if in existence on or before July 1, 2002 
would have been included with the definition of Gross Receipts, such services shall be 
included from the date of the offering of such services within the City. 

j. "Local exchange service" - means local switched telecommunications service within any 
local exchange service area approved by the state Corporation Commission, regardless of 
the medium by which the local telecommunications service is provided. The term local 
exchange service shall not include wireless communication services.  

k. "Public right-of-way" - means only the area of real property in which the City has a dedicated 
or acquired right-of-way interest in the real property. It shall include the area on, below or 
above the present and future streets, alleys, avenues, roads, highways, parkways or 
boulevards dedicated or acquired as right-of-way. The term does not include the airwaves 
above a right-of-way with regard to wireless telecommunications or other non-wire 
telecommunications or broadcast service, easements obtained by utilities or private 
easements in platted subdivisions or tracts.  

l. "Telecommunication services" - means providing the means of transmission, between or 
among points specified by the user, of information of the user's choosing, without change in 
the form or content of the information as sent and received.  

 
SECTION 2.  GRANT OF CONTRACT FRANCHISE. 
a. There is hereby granted to Grantee this nonexclusive Contract franchise to construct, 

maintain, extend and operate its Facilities along, across, upon or under any Public right-
of-way for the purpose of supplying Telecommunication services to the consumers or 
recipients of such service located within the corporate boundaries of the City, for the 
term of this Contract franchise, subject to the terms and conditions of this Contract 
franchise.  
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b. The grant of this Contract franchise by the City shall not convey title, equitable or legal, 

in the Public right-of-way, and shall give only the right to occupy the Public right-of-way, 
for the purposes and for the period stated in this Contract franchise.  This Contract 
franchise does not:  
1. Grant the right to use Facilities or any other property, telecommunications related 

or otherwise, owned or controlled by the City or a third-party, without the consent 
of such party; 

2. Grant the authority to construct, maintain or operate any Facility or related 
appurtenance on property owned by the City outside of the Public right-of-way, 
specifically including, but not limited to, parkland property, City Hall property or 
public works facility property; or 

3. Excuse Grantee from obtaining appropriate access or attachment agreements 
before locating its Facilities on the Facilities owned or controlled by the City or a 
third-party. 

c. As a condition of this grant, Grantee is required to obtain and is responsible for any 
necessary permit, license, certification, grant, registration or any other authorization 
required by any appropriate governmental entity, including, but not limited to, the City, 
the FCC or the Kansas Corporation Commission (KCC). Grantee shall also comply with 
all applicable laws, statutes and/or city regulations (including, but not limited to those 
relating to the construction and use of the Public right-of-way or other public property). 

d. Grantee shall not provide any additional services for which a franchise is required by the 
City without first obtaining a separate franchise from the City or amending this Contract 
franchise, and Grantee shall not knowingly allow the use of its Facilities by any third 
party in violation of any federal, state or local law.  In particular, this Contract franchise 
does not provide Grantee the right to provide cable service as a cable operator (as 
defined by 47 U.S.C. § 522 (5)) within the City.  Grantee agrees that this franchise does 
not permit it to operate an open video system without payment of fees permitted by 47 
U.S.C. § 573(c)(2)(B) and without complying with FCC regulations promulgated pursuant 
to 47 U.S.C. § 573.  

e. This authority to occupy the Public right-of-way shall be granted in a competitively 
neutral and nondiscriminatory basis and not in conflict with state or federal law.   

 
SECTION 3.  USE OF PUBLIC RIGHT-OF-WAY. 
a. Pursuant to K.S.A. 17-1902, and amendments thereto, and subject to the provisions of 

this Contract franchise, Grantee shall have the right to construct, maintain and operate it 
Facilities along, across, upon and under the Public right-of-way. Such Facilities shall be 
so constructed and maintained as not to obstruct or hinder the usual travel or public 
safety on such public ways or obstruct the legal use by other utilities.  
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b. Grantee’s use of the Public right-of-way shall always be subject and subordinate to the 

reasonable public health, safety and welfare requirements and regulations of the City.  
The City may exercise its home rule powers in its administration and regulation related 
to the management of the Public right-of-way; provided that any such exercise must be 
competitively neutral and may not be unreasonable or discriminatory. Grantee shall be 
subject to all applicable laws and statutes, and/or rules, regulations, policies, resolutions 
and ordinances adopted by the City, relating to the construction and use of the Public 
right-of-way, including, but not limited to, the City’s Ordinance for Managing the Use and 
Occupancy of Public Right-of-way, adopted as Ordinance No.1834C, and amendments 
thereto.   

c. Grantee shall participate in the Kansas One Call utility location program.   
 
SECTION 4.  COMPENSATION TO THE CITY. 
In consideration of this Contract franchise, Grantee agrees to remit to the City a franchise fee of 
5% of Gross Receipts.  To determine the franchise fee, Grantee shall calculate the Gross 
Receipts and multiply such receipts by 5%.  Thereafter, subject to subsection (b) hereafter, 
compensation for each calendar year of the remaining term of this Contract franchise shall 
continue to be based on a sum equal to 5% of Gross Receipts, unless the City notifies Grantee 
prior to ninety days (90) before the end of the calendar year that it intends to switch to an 
Access line fee in the following calendar year; provided, such Access line fee shall not exceed 
the maximum Access line fee allowed by Statute. In the event the City elects to change its basis 
of compensation, nothing herein precludes the City from switching its basis of compensation 
back; provided the City notifies Grantee prior to ninety days (90) before the end of the calendar 
year. 

a) Beginning January 1, 2004, and every 36 months thereafter, the City, subject to the 
public notification procedures set forth in K.S.A. 12-2001 (m), and amendments thereto, 
may elect to adopt an increased Access line fee or gross receipts fee subject to the 
provisions and maximum fee limitations contained in K.S.A. 12-2001, and amendments 
thereto, or may choose to decline all or any portion of any increase in the Access line 
fee.   

b) Grantee shall pay on a quarterly basis without requirement for invoice or reminder from 
the City, and within 45 days of the last day of the quarter for which the payment applies 
franchise fees due and payable to the City. If any franchise fee, or any portion thereof, is 
not postmarked or delivered on or before the due date, interest thereon shall accrue 
from the due date until received, at the applicable statutory interest rate.  

c) Upon forty-five (45) days prior written request by the City, but no more than once per 
quarter, Grantee shall submit to the City a certified statement showing the manner in 
which the franchise fee was calculated. 

d) No acceptance by the City of any franchise fee shall be construed as an accord that the 
amount paid is in fact the correct amount, nor shall acceptance of any franchise fee 
payment be construed as a release of any claim of the City. Any dispute concerning the 
amount due under this Section shall be resolved in the manner set forth in K.S.A. 12-
2001, and amendments thereto. 
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e) The City shall have the right to examine, upon written notice to Grantee no more often 
than once per calendar year, those records necessary to verify the correctness of the 
franchise fees paid by Grantee.   

f) Unless previously paid, within sixty (60) days of the effective date of this Ordinance, 
Grantee shall pay to the City a one-time application fee of One Thousand Dollars 
($1000.00). The parties agree that such fee reimburses the City for its reasonable, 
actual and verifiable costs of reviewing and approving this Ordinance.   

g) The franchise fee required herein shall be in addition to, not in lieu of, all taxes, charges, 
assessments, licenses, fees and impositions otherwise applicable that are or may be 
imposed by the City.  The franchise fee is compensation pursuant to K.S.A. 12-2001(j) 
and shall in no way be deemed a tax of any kind. 

h) Grantee shall remit an access line (franchise) fee or a gross receipts (franchise) fee to 
the City on those access lines that have been resold to another telecommunications 
local exchange service provider, but in such case the City shall not collect a franchise 
fee from the reseller service provider and shall not require the reseller service provider to 
enter a franchise ordinance. 

 
SECTION 5.  INDEMNITY AND HOLD HARMLESS. 
It shall be the responsibility of Grantee to take adequate measures to protect and defend its 
Facilities in the Public right-of-way from harm or damage. If Grantee fails to accurately or timely 
locate Facilities when requested, in accordance with the Kansas Underground Utility Damage 
Prevention Act, K.S.A. 66-1801 et seq., it has no claim for costs or damages against the City 
and its authorized contractors unless such parties are responsible for the harm or damage 
caused by their negligence or intentional conduct.  The City and its authorized contractors shall 
be responsible to take reasonable precautionary measures including calling for utility locations 
and observing marker posts when working near Grantee’s Facilities.    
 
Grantee shall indemnify and hold the City and its officers and employees harmless against any 
and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees (including reasonable 
attorney fees and costs of defense), proceedings, actions, demands, causes of action, liability 
and suits of any kind and nature, including personal or bodily injury (including death), property 
damage or other harm for which recovery of damages is sought, to the extent that it is found by 
a court of competent jurisdiction to be caused by the negligence of Grantee, any agent, officer, 
director, representative, employee, affiliate or subcontractor of Grantee, or its respective 
officers, agents, employees, directors or representatives, while installing, repairing or 
maintaining Facilities in the Public right-of-way.  
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The indemnity provided by this subsection does not apply to any liability resulting from the 
negligence of the City, its officers, employees, contractors or subcontractors. If Grantee and the 
City are found jointly liable by a court of competent jurisdiction, liability shall be apportioned 
comparatively in accordance with the laws of this state without, however, waiving any 
governmental immunity available to the City under state law and without waiving any defenses 
of the parties under state or federal law. This section is solely for the benefit of the City and 
Grantee and does not create or grant any rights, contractual or otherwise, to any other person 
or entity. 
 
Grantee or City shall promptly advise the other in writing of any known claim or demand against 
Grantee or the City related to or arising out of Grantee’s activities in the Public right-of-way. 
 
SECTION 6.  INSURANCE REQUIREMENT AND PERFORMANCE BOND 
a. During the term of this Contract franchise, Grantee shall obtain and maintain insurance 

coverage at its sole expense, with financially reputable insurers that are licensed to do 
business in the state of Kansas.  Should Grantee elect to use the services of an affiliated 
captive insurance company for this purpose, that company shall possess a certificate of 
authority from the Kansas Insurance Commissioner.  Grantee shall provide not less than 
the following insurance: 
1. Workers’ Compensation as provided for under any worker’s compensation or 

similar law in the jurisdiction where any work is performed with an employers’ 
liability limit equal to the amount required by law.  

2. Commercial general liability, including coverage for contractual liability and 
products completed operations liability on an occurrence basis and not a claims 
made basis, with a limit of not less than Two Million Dollars ($2,000,000) 
combined single limit per occurrence for bodily injury, personal injury, and 
property damage liability.  The City shall be included as an additional insured 
with respect to liability arising from Grantee’s operations under this Contract 
franchise.    

b. As an alternative to the requirements of subsection (a), Grantee may demonstrate to the 
satisfaction of the City that it is self-insured and as such Grantee has the ability to 
provide coverage in an amount not less than one millions dollars ($1,000,000) per 
occurrence and two million dollars ($2,000,000) in aggregate, to protect the City from 
and against all claims by any person whatsoever for loss or damage from personal 
injury, bodily injury, death or property damage occasioned by Grantee, or alleged to so 
have been caused or occurred. 

c. Grantee shall, as a material condition of this Contract franchise, prior to the 
commencement of any work and prior to any renewal thereof, deliver to the City a 
certificate of insurance or evidence of self-insurance, satisfactory in form and content to 
the City, evidencing that the above insurance is in force and will not be cancelled or 
materially changed with respect to areas and entities covered without first giving the City 
thirty (30) days prior written notice. Grantee shall make available to the City on request 
the policy declarations page and a certified copy of the policy in effect, so that limitations 
and exclusions can be evaluated for appropriateness of overall coverage. 
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d. Grantee shall, as a material condition of this Contract franchise, prior to the 

commencement of any work and prior to any renewal thereof, deliver to the City a 
performance bond in the amount of $50,000, payable to the City to ensure the 
appropriate and timely performance in the construction and maintenance of Facilities 
located in the Public right-of-way.  The required performance bond must be with good 
and sufficient sureties, issued by a surety company authorized to transact business in 
the State of Kansas, and satisfactory to the City Attorney in form and substance.   

 
SECTION 7.  REVOCATION AND TERMINATION. 
In case of failure on the part of Grantee to comply with any of the provisions of this Contract 
franchise, or if Grantee should do or cause to be done any act or thing prohibited by or in 
violation of the terms of this Contract franchise, Grantee shall forfeit all rights, privileges and 
franchise granted herein, and all such rights, privileges and franchise hereunder shall cease, 
terminate and become null and void, and this Contract franchise shall be deemed revoked or 
terminated, provided that said revocation or termination, shall not take effect until the City has 
completed the following procedures:  Before the City proceeds to revoke and terminate this  
Contract franchise, it shall first serve a written notice upon Grantee, setting forth in detail the 
neglect or failure complained of, and Grantee shall have sixty (60) days thereafter in which to 
comply with the conditions and requirements of this Contract franchise. If at the end of such 
sixty (60) day period the City deems that the conditions have not been complied with, the City 
shall take action to revoke and terminate this Contract franchise by an affirmative vote of the 
City Council present at the meeting and voting, setting out the grounds upon which this Contract 
franchise is to be revoked and terminated; provided, to afford Grantee due process, Grantee 
shall first be provided reasonable notice of the date, time and location of the City Council’s 
consideration, and shall have the right to address the City Council regarding such matter. 
Nothing herein shall prevent the City from invoking any other remedy that may otherwise exist at 
law. Upon any determination by the City Council to revoke and terminate this Contract 
franchise, Grantee shall have thirty (30) days to appeal such decision to the District Court of 
Johnson County, Kansas.  This Contract franchise shall be deemed revoked and terminated at 
the end of this thirty (30) day period, unless Grantee has instituted such an appeal. If Grantee 
does timely institute such an appeal, such revocation and termination shall remain pending and 
subject to the court’s final judgment. Provided, however, that the failure of Grantee to comply 
with any of the provisions of this Contract franchise or the doing or causing to be done by 
Grantee of anything prohibited by or in violation of the terms of this Contract franchise shall not 
be a ground for the revocation or termination thereof when such act or omission on the part of 
Grantee is due to any cause or delay beyond the control of Grantee or to bona fide legal 
proceedings.   
 
SECTION 8.  RESERVATION OF RIGHTS. 
a. The City specifically reserves its right and authority as a customer of Grantee and as a 

public entity with responsibilities towards its citizens, to participate to the full extent 
allowed by law in proceedings concerning Grantee’s rates and services to ensure the 
rendering of efficient Telecommunications service and any other services at reasonable 
rates, and the maintenance of Grantee’s property in good repair.  
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b. In granting its consent hereunder, the City does not in any manner waive its regulatory 
or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, its Home Rule powers under the Constitution of the State of 
Kansas, nor any of its rights and powers under or by virtue of present or future 
ordinances of the City.  

c. In granting its consent hereunder, Grantee does not in any manner waive its regulatory 
or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, or under the Constitution of the State of Kansas, nor any of its 
rights and powers under or by virtue of present or future ordinances of the City.   

d. In entering into this Contract franchise, neither the City's nor Grantee's present or future 
legal rights, positions, claims, assertions or arguments before any administrative agency 
or court of law are in any way prejudiced or waived.  By entering into the Contract 
franchise, neither the City nor Grantee waive any rights, but instead expressly reserve 
any and all rights, remedies, and arguments the City or Grantee may have at law or 
equity, without limitation, to argue, assert, and/or take any position as to the legality or 
appropriateness of any present or future laws, non-franchise ordinances, (e.g. the City’s 
right-of-way ordinance referenced in Section 3b of this Contract franchise) and/or 
rulings.   

  

SECTION 9.  FAILURE TO ENFORCE.  
The failure of either the City or the Grantee to insist in any one or more instances upon the strict 
performance of any one or more of the terms or provisions of this Contract franchise shall not be 
construed as a waiver or relinquishment for the future of any such term or provision, and the 
same shall continue in full force and effect.  No waiver or relinquishment shall be deemed to 
have been made by the City or the Grantee unless said waiver or relinquishment is in writing 
and signed by both the City and the Grantee.  
 
SECTION 10.  TERM AND TERMINATION DATE. 
a. This Contract franchise shall be effective for a term of two (2) years from the effective 

date of this Contract franchise.  Thereafter, this Contract franchise will renew for two (2) 
additional one (1) year terms, unless either party notifies the other party of its intent to 
terminate the Contract franchise at least one hundred and eighty (180) days before the 
termination of the then current term. The additional term shall be deemed a continuation 
of this Contract franchise and not as a new franchise or amendment. 

b. Upon written request of either the City or Grantee, this Contract franchise shall be 
renegotiated at any time in accordance with the requirements of state law upon any of 
the following events:  changes in federal, state, or local laws, regulations, or orders that 
materially affect any rights or obligations of either the City or Grantee, including but not 
limited to the scope of the Contract franchise granted to Grantee or the compensation to 
be received by the City hereunder. 
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c. If any clause, sentence, section, or provision of K.S.A. 12-2001, and amendments 
thereto, shall be held to be invalid by a court or administrative agency of competent 
jurisdiction, provided such order is not stayed, either the City or Grantee may elect to 
terminate the entire Contract franchise.  In the event of such invalidity, if Grantee is 
required by law to enter into a Contract franchise with the City, the parties agree to act in 
good faith in promptly negotiating a new Contract franchise.   

d. Amendments under this Section, if any, shall be made by contract franchise ordinance 
as prescribed by statute.  This Contract franchise shall remain in effect according to its 
terms, pending completion of any review or renegotiation provided by this section.  

e. In the event the parties are actively negotiating in good faith a new contract franchise 
ordinance or an amendment to this Contract franchise upon the termination date of this 
Contract franchise, the parties by written mutual agreement may extend the termination 
date of this Contract franchise to allow for further negotiations.  Such extension period 
shall be deemed a continuation of this Contract franchise and not as a new contract 
franchise ordinance or amendment. 

 
SECTION 11.  POINT OF CONTACT AND NOTICES 
Grantee shall at all times maintain with the City a local point of contact who shall be available at 
all times to act on behalf of Grantee in the event of an emergency.  Grantee shall provide the 
City with said local contact’s name, address, telephone number, fax number and e-mail 
address.  Emergency notice by Grantee to the City may be made by telephone to the City Clerk 
or the Public Works Director.  All other notices between the parties shall be in writing and shall 
be made by personal delivery, depositing such notice in the U.S. Mail, Certified Mail, return 
receipt requested, or by facsimile.  Any notice served by U.S. Mail or Certified Mail, return 
receipt requested, shall be deemed delivered five (5) calendar days after the date of such 
deposit in the U.S. Mail unless otherwise provided.  Any notice given by facsimile is deemed 
received by the next business day.  “Business day” for purposes of this section shall mean 
Monday through Friday, City and/or Grantee observed holidays excepted.   
 

The City:      Grantee: 
 The City of Leawood                          Linda Kohler-Lupton     
 4800 Town Center Drive             Manager-Regulatory and Legislative 
 Leawood, Kansas 62111             Affairs 
 Attn:  City Clerk   P.O. Box 969 
 (913) 339-9325 fax   Roseville, California 95661 
      (916) 786-1877 fax 
 

 or to replacement addresses that may be later designed in writing. 
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SECTION 12.  TRANSFER AND ASSIGNMENT. 
This Contract franchise is granted solely to the Grantee and shall not be transferred or assigned 
without the prior written approval of the City; provided that such transfer or assignment may 
occur without written consent of the City to any entity controlling, controlled by or under common 
control with Grantee. The parties acknowledge that said City consent shall only be with regard 
to the transfer or assignment of this Contract franchise, and that, in accordance with Kansas 
Statute, the City does not have the authority to require City approval of transfers of ownership or 
control of the business or assets of Grantee.   
 
SECTION 13.  CONFIDENTIALITY.  
Information provided to the City under K.S.A. 12-2001 shall be governed by confidentiality 
procedures in compliance with K.S.A. 45-215 and 66-1220a, et seq., and amendments thereto.  
Grantee agrees to indemnify and hold the City harmless from any and all penalties or costs, 
including attorney's fees, arising from the actions of Grantee, or of the City at the written request 
of Grantee, in seeking to safeguard the confidentiality of information provided by Grantee to the 
City under this Contract franchise.   
 

SECTION 14.  ACCEPTANCE OF TERMS. 
Grantee shall have sixty (60) days after the final passage and approval of this Contract 
franchise to file with the City Clerk its acceptance in writing of the provisions, terms and 
conditions of this Contract franchise, which acceptance shall be duly acknowledged before 
some officer authorized by law to administer oaths; and when so accepted, this Contract 
franchise and acceptance shall constitute a contract between the City and Grantee subject to 
the provisions of the laws of the state of Kansas, and shall be deemed effective on the date 
Grantee files acceptance with the City. 
 
SECTION 15.  PAYMENT OF COSTS. 
In accordance with statute, Grantee shall be responsible for payment of all costs and expense 
of publishing this Contract franchise, and any amendments thereof. 
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SECTION 16.  SEVERABILITY.  
If any clause, sentence, or section of this Contract franchise, or any portion thereof, shall be 
held to be invalid by a court of competent jurisdiction, such decision shall not affect the validity 
of the remainder, as a whole or any part thereof, other than the part declared invalid; provided, 
however, the City or Grantee may elect to declare the entire Contract franchise is invalidated if 
the portion declared invalid is, in the judgment of the City or Grantee, an essential part of the 
Contract franchise.  
 
SECTION 17.  FORCE MAJEURE. 
Each and every provision hereof shall be reasonably subject to acts of God, fires, strikes, riots, 
floods, war and other disasters beyond Grantee’s or the City’s control. 

(Ord. No. 2697; Effective 11-20-14)  
(Ord. No. 2470; Effective 12-20-10) 

 (Ord. No. 2162; Effective 04-17-06) 
(Ord. No. 1970; Effective 12-10-02) 
(Ord. No. 1898; Effective 09-15-01) 
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ARTICLE 13. ZAYO GROUP, LLC, [f/n/a  AMERICAN FIBER 
SYSTEMS 

 
SECTION 1.  DEFINITIONS. 
For the purposes of this Ordinance the following words and phrases shall have the meaning 
given herein.  When not inconsistent within the context, words used in the present tense include 
the future tense and words in the single number include the plural number. The word "shall" is 
always mandatory, and not merely directory. 

a. "Access line" - shall mean and be limited to retail billed and collected residential lines; 
business lines; ISDN lines; PBX trunks and simulated exchange access lines provided 
by a central office based switching arrangement where all stations served by such 
simulated exchange access lines are used by a single customer of the provider of such 
arrangement. Access line may not be construed to include interoffice transport or other 
transmission media that do not terminate at an end user customer's premises, or to 
permit duplicate or multiple assessment of access line rates on the provision of a single 
service or on the multiple communications paths derived from a billed and collected 
access line. Access line shall not include the following: Wireless telecommunications 
services, the sale or lease of unbundled loop facilities, special access services, lines 
providing only data services without voice services processed by a telecommunications 
local exchange service provider or private line service arrangements. 

b. "Access line count" - means the number of access lines serving consumers within the 
corporate boundaries of the City on the last day of each month.  

c. "Access line fee" - means a fee determined by the City, up to a maximum as set out in 
K.S.A. 12-2001(c)(2), and amendments thereto, to be used by Grantee in calculating the 
amount of Access line remittance. 

d. "Access line remittance" - means the amount to be paid by Grantee to City, the total of 
which is calculated by multiplying the Access line fee, as determined in the City, by the 
number of Access lines served by Grantee within the City for each month in that 
calendar quarter.  

e. "City" - means the City of Leawood. 
f. "Contract franchise" - means this Ordinance granting the right, privilege and franchise to 

Grantee to provide telecommunications services within the City. 
g. "Facilities" - means telephone and telecommunication lines, conduits, manholes, ducts, 

wires, cables, pipes, poles, towers, vaults, appliances, optic fiber, and all equipment 
used to provide telecommunication services. 

h. "Grantee" - means Zayo Group, LLC, a telecommunications local exchange service 
provider.  References to Grantee shall also include as appropriate any and all 
successors and assigns. 
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i. “Gross Receipts” - shall mean only those receipts collected from within the corporate 

boundaries of the City enacting the contract franchise and which are derived from the 
following:  (1) Recurring local exchange service for business and residence which 
includes basic exchange service, touch tone, optional calling features and measured 
local calls; (2) Recurring local exchange access line services for pay phone lines 
provided by Grantee to all pay phone service providers; (3) Local directory assistance 
revenue; (4) Line status verification/ busy interrupt revenue; (5) Local operator 
assistance revenue; (6) Nonrecurring local exchange service revenue which shall 
include customer service for installation of lines, reconnection of service and charge for 
duplicate bills; and (7) Revenue received by Grantee from resellers or others which use 
Grantee’s Facilities.  All other revenues, including, but not limited to, revenues from 
extended area service, the sale or lease of unbundled network elements, nonregulated 
services, carrier and end user access, long distance, wireless telecommunications 
services, lines providing only data service without voice services processed by a 
telecommunications local exchange service provider, private line service arrangements, 
internet, broadband and all other services not wholly local in nature are excluded from 
gross receipts.  Gross receipts shall be reduced by bad debt expenses. Uncollectible 
and late charges shall not be included within gross receipts. If Grantee offers additional 
services of a wholly local nature which if in existence on or before July 1, 2002 would 
have been included with the definition of Gross Receipts, such services shall be included 
from the date of the offering of such services within the City. 

j. "Local exchange service" - means local switched telecommunications service within any 
local exchange service area approved by the state Corporation Commission, regardless 
of the medium by which the local telecommunications service is provided. The term local 
exchange service shall not include wireless communication services.  

k. "Public right-of-way" - means only the area of real property in which the City has a 
dedicated or acquired right-of-way interest in the real property. It shall include the area 
on, below or above the present and future streets, alleys, avenues, roads, highways, 
parkways or boulevards dedicated or acquired as right-of-way. The term does not 
include the airwaves above a right-of-way with regard to wireless telecommunications or 
other non-wire telecommunications or broadcast service, easements obtained by utilities 
or private easements in platted subdivisions or tracts.  

l. "Telecommunication services" - means providing the means of transmission, between or 
among points specified by the user, of information of the user's choosing, without 
change in the form or content of the information as sent and received.  

 
SECTION 2.  GRANT OF CONTRACT FRANCHISE. 

a. There is hereby granted to Grantee this nonexclusive Contract franchise to construct, 
maintain, extend and operate its Facilities along, across, upon or under any Public right-
of-way for the purpose of supplying Telecommunication services to the consumers or 
recipients of such service located within the corporate boundaries of the City, for the 
term of this Contract franchise, subject to the terms and conditions of this Contract 
franchise.  
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b. The grant of this Contract franchise by the City shall not convey title, equitable or legal, 
in the Public right-of-way, and shall give only the right to occupy the Public right-of-way, 
for the purposes and for the period stated in this Contract franchise.  This Contract 
franchise does not:  

 
1. Grant the right to use Facilities or any other property, telecommunications related 

or otherwise, owned or controlled by the City or a third-party, without the consent 
of such party; 

2. Grant the authority to construct, maintain or operate any Facility or related 
appurtenance on property owned by the City outside of the Public right-of-way, 
specifically including, but not limited to, parkland property, City Hall property or 
public works facility property; or 

3. Excuse Grantee from obtaining appropriate access or attachment agreements 
before locating its Facilities on the Facilities owned or controlled by the City or a 
third-party. 

c. As a condition of this grant, Grantee is required to obtain and is responsible for any 
necessary permit, license, certification, grant, registration or any other authorization 
required by any appropriate governmental entity, including, but not limited to, the City, 
the FCC or the Kansas Corporation Commission (KCC). Grantee shall also comply with 
all applicable laws, statutes and/or city regulations (including, but not limited to those 
relating to the construction and use of the Public right-of-way or other public property). 

d. Grantee shall not provide any additional services for which a franchise is required by the 
City without first obtaining a separate franchise from the City or amending this Contract 
franchise, and Grantee shall not knowingly allow the use of its Facilities by any third 
party in violation of any federal, state or local law.  In particular, this Contract franchise 
does not provide Grantee the right to provide cable service as a cable operator (as 
defined by 47 U.S.C. § 522 (5)) within the City.  Grantee agrees that this franchise does 
not permit it to operate an open video system without payment of fees permitted by 47 
U.S.C. § 573(c)(2)(B) and without complying with FCC regulations promulgated pursuant 
to 47 U.S.C. § 573.  

e. This authority to occupy the Public right-of-way shall be granted in a competitively 
neutral and nondiscriminatory basis and not in conflict with state or federal law.   

 
SECTION 3.  USE OF PUBLIC RIGHT-OF-WAY. 
a. Pursuant to K.S.A. 17-1902, and amendments thereto, and subject to the provisions of 

this Contract franchise, Grantee shall have the right to construct, maintain and operate it 
Facilities along, across, upon and under the Public right-of-way. Such Facilities shall be 
so constructed and maintained as not to obstruct or hinder the usual travel or public 
safety on such public ways or obstruct the legal use by other utilities.  
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b. Grantee’s use of the Public right-of-way shall always be subject and subordinate to the 
reasonable public health, safety and welfare requirements and regulations of the City.  
The City may exercise its home rule powers in its administration and regulation related 
to the management of the Public right-of-way; provided that any such exercise must be 
competitively neutral and may not be unreasonable or discriminatory. Grantee shall be 
subject to all applicable laws and statutes, and/or rules, regulations, policies, resolutions 
and ordinances adopted by the City, relating to the construction and use of the Public 
right-of-way, including, but not limited to, the City’s Ordinance for Managing the Use and 
Occupancy of Public Right-of-way, adopted as Ordinance No.1834C, and amendments 
thereto.   

 
c. Grantee shall participate in the Kansas One Call utility location program.   
 
SECTION 4.  COMPENSATION TO THE CITY. 
a. In consideration of this Contract franchise, Grantee agrees to remit to the City a 

franchise fee of 5% of Gross Receipts.  To determine the franchise fee, Grantee shall 
calculate the Gross Receipts and multiply such receipts by 5%.  Thereafter, subject to 
subsection (b) hereafter, compensation for each calendar year of the remaining term of 
this Contract franchise shall continue to be based on a sum equal to 5% of Gross 
Receipts, unless the City notifies Grantee prior to ninety days (90) before the end of the 
calendar year that it intends to switch to an Access line fee in the following calendar 
year; provided, such Access line fee shall not exceed $2.00 per Access line per month. 
In the event the City elects to change its basis of compensation, nothing herein 
precludes the City from switching its basis of compensation back provided the City 
notifies Grantee prior to ninety days (90) before the end of the calendar year. 

b. Beginning January 1, 2004, and every 36 months thereafter, the City, subject to the 
public notification procedures set forth in K.S.A. 12-2001 (m), and amendments thereto, 
may elect to adopt an increased Access line fee or gross receipts fee subject to the 
provisions and maximum fee limitations contained in K.S.A. 12-2001, and amendments 
thereto, or may choose to decline all or any portion of any increase in the Access line 
fee.   

c. Grantee shall pay on a monthly basis without requirement for invoice or reminder from 
the City, and within 45 days of the last day of the month for which the payment applies 
franchise fees due and payable to the City. If any franchise fee, or any portion thereof, is 
not postmarked or delivered on or before the due date, interest thereon shall accrue 
from the due date until received, at the applicable statutory interest rate.  

d. Upon written request by the City, but no more than once per quarter, Grantee shall 
submit to the City either a gross receipts or access lines statement showing the manner 
in which the franchise fee was calculated. 

e. No acceptance by the City of any franchise fee shall be construed as an accord that the 
amount paid is in fact the correct amount, nor shall acceptance of any franchise fee 
payment be construed as a release of any claim of the City. Any dispute concerning the 
amount due under this Section shall be resolved in the manner set forth in K.S.A. 12-
2001, and amendments thereto. 
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f. The City shall have the right to examine, upon written notice to Grantee no more often 
than once per calendar year, those records necessary to verify the correctness of the 
franchise fees paid by Grantee.   

g. Unless previously paid, within sixty (60) days of the effective date of this Contract 
franchise, Grantee shall pay to the City a one-time application fee of One Thousand 
Dollars ($1000.00). The parties agree that such fee reimburses the City for its 
reasonable, actual and verifiable costs of reviewing and approving this Contract 
franchise.   

h. The franchise fee required herein shall be in addition to, not in lieu of, all taxes, charges, 
assessments, licenses, fees and impositions otherwise applicable that are or may be 
imposed by the City under K.S.A. 12-2001 and 17-1902, and amendments thereto.  The 
franchise fee is compensation for use of the Public right-of-way and shall in no way be 
deemed a tax of any kind. 

i. Grantee shall remit an access line (franchise) fee or gross receipts (franchise) fee to the 
City on those access lines that have been resold to another telecommunications local 
exchange service provider, but in such case the City shall not collect a franchise fee 
from the reseller service provider and shall not require the reseller service provider to 
enter a contract franchise ordinance. 

 
SECTION 5.  INDEMNITY AND HOLD HARMLESS. 
It shall be the responsibility of Grantee to take adequate measures to protect and defend its 
Facilities in the Public right-of-way from harm or damage. If Grantee fails to accurately or timely 
locate Facilities when requested, in accordance with the Kansas Underground Utility Damage 
Prevention Act, K.S.A. 66-1801 et seq., it has no claim for costs or damages against the City 
and its authorized contractors unless such parties are responsible for the harm or damage 
caused by their negligence or intentional conduct.  The City and its authorized contractors shall 
be responsible to take reasonable precautionary measures including calling for utility locations 
and observing marker posts when working near Grantee’s Facilities.    
 
Grantee shall indemnify and hold the City and its officers and employees harmless against any 
and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees (including reasonable 
attorney fees and costs of defense), proceedings, actions, demands, causes of action, liability 
and suits of any kind and nature, including personal or bodily injury (including death), property 
damage or other harm for which recovery of damages is sought, to the extent that it is found by 
a court of competent jurisdiction to be caused by the negligence of Grantee, any agent, officer, 
director, representative, employee, affiliate or subcontractor of Grantee, or its respective 
officers, agents, employees, directors or representatives, while installing, repairing or 
maintaining Facilities in the Public right-of-way.  
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The indemnity provided by this subsection does not apply to any liability resulting from the 
negligence of the City, its officers, employees, contractors or subcontractors. If Grantee and the 
City are found jointly liable by a court of competent jurisdiction, liability shall be apportioned 
comparatively in accordance with the laws of this state without, however, waiving any 
governmental immunity available to the City under state law and without waiving any defenses 
of the parties under state or federal law. This section is solely for the benefit of the City and 
Grantee and does not create or grant any rights, contractual or otherwise, to any other person 
or entity. 
 
Grantee or City shall promptly advise the other in writing of any known claim or demand against 
Grantee or the City related to or arising out of Grantee’s activities in the Public right-of-way. 
 
SECTION 6.  INSURANCE REQUIREMENT AND PERFORMANCE BOND 
a. During the term of this Contract franchise, Grantee shall obtain and maintain insurance 

coverage at its sole expense, with financially reputable insurers that are licensed to do 
business in the state of Kansas.  Should Grantee elect to use the services of an affiliated 
captive insurance company for this purpose, that company shall possess a certificate of 
authority from the Kansas Insurance Commissioner.  Grantee shall provide not less than 
the following insurance: 
1. Workers’ compensation as provided for under any worker’s compensation or 

similar law in the jurisdiction where any work is performed with an employers’ 
liability limit equal to the amount required by law.  

2. Commercial general liability, including coverage for contractual liability and 
products completed operations liability on an occurrence basis and not a claims 
made basis, with a limit of not less than Two Million Dollars ($2,000,000) 
combined single limit per occurrence for bodily injury, personal injury, and 
property damage liability.  The City shall be included as an additional insured 
with respect to liability arising from Grantee’s operations under this Contract 
franchise.    

b. As an alternative to the requirements of subsection (a), Grantee may demonstrate to the 
satisfaction of the City that it is self-insured and as such Grantee has the ability to 
provide coverage in an amount not less than one millions dollars ($1,000,000) per 
occurrence and two million dollars ($2,000,000) in aggregate, to protect the City from 
and against all claims by any person whatsoever for loss or damage from personal 
injury, bodily injury, death or property damage occasioned by Grantee, or alleged to so 
have been caused or occurred. 

c. Grantee shall, as a material condition of this Contract franchise, prior to the 
commencement of any work and prior to any renewal thereof, deliver to the City a 
certificate of insurance or evidence of self-insurance, satisfactory in form and content to 
the City, evidencing that the above insurance is in force and will not be cancelled or 
materially changed with respect to areas and entities covered without first giving the City 
thirty (30) days prior written notice. Grantee shall make available to the City on request 
the policy declarations page and a certified copy of the policy in effect, so that limitations 
and exclusions can be evaluated for appropriateness of overall coverage. 
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d. Grantee shall, as a material condition of this Contract franchise, prior to the 
commencement of any work and prior to any renewal thereof, deliver to the City a 
performance bond in the amount of $50,000, payable to the City to ensure the 
appropriate and timely performance in the construction and maintenance of Facilities 
located in the Public right-of-way.  The required performance bond must be with good 
and sufficient sureties, issued by a surety company authorized to transact business in 
the State of Kansas, and satisfactory to the City Attorney in form and substance.   

 
SECTION 7.  REVOCATION AND TERMINATION. 
In case of failure on the part of Grantee to comply with any of the provisions of this Contract 
franchise, or if Grantee should do or cause to be done any act or thing prohibited by or in 
violation of the terms of this Contract franchise, Grantee shall forfeit all rights, privileges and 
franchise granted herein, and all such rights, privileges and franchise hereunder shall cease, 
terminate and become null and void, and this Contract franchise shall be deemed revoked or 
terminated, provided that said revocation or termination, shall not take effect until the City has 
completed the following procedures:  Before the City proceeds to revoke and terminate this  
Contract franchise, it shall first serve a written notice upon Grantee, setting forth in detail the 
neglect or failure complained of, and Grantee shall have sixty (60) days thereafter in which to 
comply with the conditions and requirements of this Contract franchise. If at the end of such 
sixty (60) day period the City deems that the conditions have not been complied with, the City 
shall take action to revoke and terminate this Contract franchise by an affirmative vote of the 
City Council present at the meeting and voting, setting out the grounds upon which this Contract 
franchise is to be revoked and terminated; provided, to afford Grantee due process, Grantee 
shall first be provided reasonable notice of the date, time and location of the City Council’s 
consideration, and shall have the right to address the City Council regarding such matter. 
Nothing herein shall prevent the City from invoking any other remedy that may otherwise exist at 
law. Upon any determination by the City Council to revoke and terminate this Contract 
franchise, Grantee shall have thirty (30) days to appeal such decision to the District Court of 
Johnson County, Kansas.  This Contract franchise shall be deemed revoked and terminated at 
the end of this thirty (30) day period, unless Grantee has instituted such an appeal. If Grantee 
does timely institute such an appeal, such revocation and termination shall remain pending and 
subject to the court’s final judgment. Provided, however, that the failure of Grantee to comply 
with any of the provisions of this Contract franchise or the doing or causing to be done by 
Grantee of anything prohibited by or in violation of the terms of this Contract franchise shall not 
be a ground for the revocation or termination thereof when such act or omission on the part of 
Grantee is due to any cause or delay beyond the control of Grantee or to bona fide legal 
proceedings.   
 
SECTION 8.  RESERVATION OF RIGHTS. 
a. The City specifically reserves its right and authority as a public entity with responsibilities 

towards its citizens, to participate to the full extent allowed by law in proceedings 
concerning Grantee’s rates and services to ensure the rendering of efficient 
Telecommunications service and any other services at reasonable rates, and the 
maintenance of Grantee’s property in good repair.  
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b. In granting its consent hereunder, the City does not in any manner waive its regulatory 
or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, its Home Rule powers under the Constitution of the State of 
Kansas, nor any of its rights and powers under or by virtue of present or future 
ordinances of the City.  

c. In granting its consent hereunder, Grantee does not in any manner waive its regulatory 
or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, or under the Constitution of the State of Kansas, nor any of its 
rights and powers under or by virtue of present or future ordinances of the City.   

d. In entering into this Contract franchise, neither the City's nor Grantee's present or future 
legal rights, positions, claims, assertions or arguments before any administrative agency 
or court of law are in any way prejudiced or waived.  By entering into the Contract 
franchise, neither the City nor Grantee waive any rights, but instead expressly reserve 
any and all rights, remedies, and arguments the City or Grantee may have at law or 
equity, without limitation, to argue, assert, and/or take any position as to the legality or 
appropriateness of any present or future laws, non-franchise ordinances, (e.g. the City’s 
right-of-way ordinance referenced in Section 3b of this Contract franchise) and/or 
rulings.   

  
SECTION 9.  FAILURE TO ENFORCE.  
The failure of either the City or the Grantee to insist in any one or more instances upon the strict 
performance of any one or more of the terms or provisions of this Contract franchise shall not be 
construed as a waiver or relinquishment for the future of any such term or provision, and the 
same shall continue in full force and effect.  No waiver or relinquishment shall be deemed to 
have been made by the City or the Grantee unless said waiver or relinquishment is in writing 
and signed by both the City and the Grantee.  
 
SECTION 10.  TERM AND TERMINATION DATE. 
a. This Contract franchise shall be effective for a term of two (2) years from the effective 

date of this Contract franchise.  Thereafter, this Contract franchise will renew for two (2) 
additional one (1) year terms, unless either party notifies the other party of its intent to 
terminate the Contract franchise at least one hundred and eighty (180) days before the 
termination of the then current term. The additional term shall be deemed a continuation 
of this Contract franchise and not as a new franchise or amendment. 

b. Upon written request of either the City or Grantee, this Contract franchise shall be 
renegotiated at any time in accordance with the requirements of state law upon any of 
the following events:  changes in federal, state, or local laws, regulations, or orders that 
materially affect any rights or obligations of either the City or Grantee, including but not 
limited to the scope of the Contract franchise granted to Grantee or the compensation to 
be received by the City hereunder. 

c. If any clause, sentence, section, or provision of K.S.A. 12-2001, and amendments 
thereto, shall be held to be invalid by a court or administrative agency of competent 
jurisdiction, provided such order is not stayed, either the City or Grantee may elect to 
terminate the entire Contract franchise.  In the event of such invalidity, if Grantee is 
required by law to enter into a Contract franchise with the City, the parties agree to act in 
good faith in promptly negotiating a new Contract franchise.   
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d. Amendments under this Section, if any, shall be made by contract franchise ordinance 
as prescribed by statute.  This Contract franchise shall remain in effect according to its 
terms, pending completion of any review or renegotiation provided by this section.  

e. In the event the parties are actively negotiating in good faith a new contract franchise 
ordinance or an amendment to this Contract franchise upon the termination date of this 
Contract franchise, the parties by written mutual agreement may extend the termination 
date of this Contract franchise to allow for further negotiations.  Such extension period 
shall be deemed a continuation of this Contract franchise and not as a new contract 
franchise ordinance or amendment. 

 
SECTION 11.  POINT OF CONTACT AND NOTICES 
Grantee shall at all times maintain with the City a local point of contact who shall be available at 
all times to act on behalf of Grantee in the event of an emergency.  Grantee shall provide the 
City with said local contact’s name, address, telephone number, fax number and e-mail 
address.  Emergency notice by Grantee to the City may be made by telephone to the City Clerk 
or the Public Works Director.  All other notices between the parties shall be in writing and shall 
be made by personal delivery, depositing such notice in the U.S. Mail, Certified Mail, return 
receipt requested, or by facsimile.  Any notice served by U.S. Mail or Certified Mail, return 
receipt requested, shall be deemed delivered five (5) calendar days after the date of such 
deposit in the U.S. Mail unless otherwise provided.  Any notice given by facsimile is deemed 
received by the next business day.  “Business day” for purposes of this section shall mean 
Monday through Friday, City and/or Grantee observed holidays excepted.   
 

 
The City:      Grantee: 

 The City of Leawood                            Zayo Group, LLC 
 4800 Town Center Drive              Attn: Michael Merryman 
 Leawood, Kansas 62111             400 Centennial Parkway, Suite 200 
 Attn:City Clerk    Louiseville, Colorado 80027 
 (913) 339-9325 fax   (303) 604-6869 fax 

    
 
or to replacement addresses that may be later designed in writing. 

 
SECTION 12.  TRANSFER AND ASSIGNMENT. 
This Contract franchise is granted solely to the Grantee and shall not be transferred or assigned 
without the prior written approval of the City; provided that such transfer or assignment may 
occur without written consent of the City to a wholly owned parent or subsidiary, or between 
wholly owned subsidiaries, upon notice to the City. 
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SECTION 13.  CONFIDENTIALITY.  
Information provided to the City under K.S.A. 12-2001 shall be governed by confidentiality 
procedures in compliance with K.S.A. 45-215 and 66-1220a, et seq., and amendments thereto.  
Grantee agrees to indemnify and hold the City harmless from any and all penalties or costs, 
including attorney's fees, arising from the actions of Grantee, or of the City at the written request 
of Grantee, in seeking to safeguard the confidentiality of information provided by Grantee to the 
City under this Contract franchise.   
 
SECTION 14.  ACCEPTANCE OF TERMS. 
Grantee shall have sixty (60) days after the final passage and approval of this Contract 
franchise to file with the City Clerk its acceptance in writing of the provisions, terms and 
conditions of this Contract franchise, which acceptance shall be duly acknowledged before 
some officer authorized by law to administer oaths; and when so accepted, this Contract 
franchise and acceptance shall constitute a contract between the City and Grantee subject to 
the provisions of the laws of the state of Kansas, and shall be deemed effective on the date 
Grantee files acceptance with the City. 
 
SECTION 15.  PAYMENT OF COSTS. 
In accordance with statute, Grantee shall be responsible for payment of all costs and expense 
of publishing this Contract franchise, and any amendments thereof. 
 
SECTION 16.  SEVERABILITY.  
If any clause, sentence, or section of this Contract franchise, or any portion thereof, shall be 
held to be invalid by a court of competent jurisdiction, such decision shall not affect the validity 
of the remainder, as a whole or any part thereof, other than the part declared invalid; provided, 
however, the City or Grantee may elect to declare the entire Contract franchise is invalidated if 
the portion declared invalid is, in the judgment of the City or Grantee, an essential part of the 
Contract franchise.  
 
SECTION 17.  FORCE MAJEURE. 
Each and every provision hereof shall be reasonably subject to acts of God, fires, strikes, riots, 
floods, war and other disasters beyond Grantee’s or the City’s control. 

 
 (Ord. No. 1901; Effective 10-05-01) 
(Ord. No. 2089; Effective 01-15-05) 
(Ord. No. 2371; Effective 01-02-09) 
(Ord. No. 2610; Effective 02-08-13) 
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ARTICLE 14. QWEST COMMUNICATIONS CORPORATION  
 
Section 1. Definitions. For the purpose of this franchise ordinance, the following words 

and phrases and their derivations shall have the following meaning: 
 
‘Cable’ includes both the coaxial cable used to transmit signals of high frequency, and fiber 

optic cable that consists of a bundle of thin insulated glass strands used to transmit data, 
voice, video and other communications, and any other assembly of materials so 
classified generically as cable. 

‘Cable Service’  means the one-way transmission to subscribers of video programming or other 
programming service, and subscriber interaction, if any, which is required for selection 
and use of video programming or other programming service, as defined by 47 USC  
§522(6), any successor statute of similar import. 

‘City’ means the City of Leawood, Kansas, a municipal corporation, and if applicable, the 
territorial boundaries of the City of Leawood as now constituted or as shall hereafter 
exist. 

‘Facilities’  means lines, pipes, wires, cables, conduits, ducts, culverts, hoses, irrigation 
systems, manholes, poles, towers, vaults, pedestals, boxes, appliances, antennas, 
repeaters, micro cells, Pico cells, amplifiers, transmitters, gates, meters, appurtenances, 
or other equipment used by the franchisee for the purposes of conducting franchise 
operations and providing service to subscribers. 

‘Franchise Ordinance’ means this ordinance passed to grant the telecommunications 
franchise to franchisee.  This ordinance shall operate as an agreement or contract 
between the City and franchisee and shall be subject to the laws of the State of Kansas. 

‘Franchisee’ means Qwest Communications Corporation, or its successors, transferees, or 
assigns. 

‘Franchise Fee’ means the fee imposed by the City on franchisee solely because of its status 
as such, in accordance to K.S.A. § 12-2001.  It shall not include:  [1]  any tax, fee, or 
assessment of general applicability including any which are imposed on franchisee;  [2]  
requirements or charges incidental to the awarding or enforcing the franchise ordinance, 
including payments for bonds, security funds, letters of credit, insurance, indemnification, 
penalties, or liquidated damages,  [3]  any permit fee or other fee imposed under any 
valid right-of-way ordinance, or [4]  any other fee imposed by federal, state, or local law. 

‘Gross Revenues’ means those revenues less uncollectible, derived from the following:  [1]  
recurring local exchange service for business and residence which includes basic 
exchange service, touch tone, optional calling features, and measured local calls;  [2]  
recurring local exchange access line services for pay phone lines provided by franchisee 
to all pay phone service providers;  [3]  local directory assistance revenue;  [4]  line 
status verification/busy interrupt revenue;  [5]  local operator assistance revenue;  [6] 
nonrecurring local exchange service revenue which shall include customer service for 
installation of lines, reconnection of service and charge for duplicate bills.  All other 
revenues, including, but not limited to, revenues from extended area service, unbundled 
network elements, nonregulated services, carrier and end user access, long distance, 
and all other services not wholly local in nature are excluded from ‘gross revenues.’  
Further, ‘gross revenues’ shall be reduced by bad debt expenses and uncollectible and 
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late charges shall not be included within ‘gross revenues.’  If during the term of this 
franchise ordinance franchisee offers additional services of a wholly local nature which if 
in existence at the effective date of the franchise ordinance would have been included 
with the definition of ‘gross revenues,’ such services shall be included from the date of 
the offering of such services in the City for the remaining term of the franchise 
ordinance. 

‘Open Video System’  means the provision of video programming service as described in and 
subject to 47 USC  § 573, or a successor statute of similar import. 

‘Person’ means any natural or corporate person, business association or business entity 
including, but not limited to, a partnership, a sole proprietorship, a political subdivision, a 
public or private agency of any kind, a utility, a successor or assign of any of the 
foregoing, or any other legal entity. 

‘Right-of-Way’ means the area on, below or above the present and future streets, alleys, 
avenues, roads, sidewalks, highways, parkways or boulevards dedicated as right-of-
way. 

‘Service’  means a commodity used by the public and provided through franchisee’s facilities. 
‘Subscriber’ means any person who receives services from franchisee services. 
‘Telecommunications’ means the transmission, between or among points specified by the 

user, of information of the user’s choosing, without change in the form or content of the 
information as sent and received, as defined by 47 USC  § 153(43), and successor 
statute of similar import. 

‘Telecommunications service’  means the offering of telecommunications for a fee directly to 
the public, or to such classes or users as to be effectively available directly to the public, 
regardless of the facilities used, as defined by 47 USC  § 153(46), a successor statute or 
similar import. 

‘Utility Easement’ means, for the purpose of this ordinance, an easement dedicated to the City 
for the purpose of utilities. 

 
Section 2. Grant.  Franchisee is hereby granted the right, privilege and franchise to 

construct, operate, and maintain facilities in, through and along the City’s right-of-
way and utility easements for the purposes of supplying local 
telecommunications services on a nonexclusive basis within the City, subject, 
however, to the terms and conditions herein set forth within this ordinance.  As a 
condition of this grant, franchisee is required to obtain and is responsible for any 
necessary permit, license, certification, grant, registration or any other 
authorization required by any appropriate governmental entity, including, but not 
limited to, the City, the FCC or the KCC, subject to franchisee’s right to challenge 
in good faith such requirements as established by the FCC, KCC or other City 
ordinance. 
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 This franchise does not provide franchisee the right to provide cable service as a 
cable operator [as defined by 47 USC  § 522(5)] within the City.  Upon 
franchisee’s request for a franchise to provide cable service as a cable operator 
[as defined by 47 USC  § 522(5)] within the City, the City agrees to timely 
negotiate such franchise in good faith with franchisee.  Franchisee agrees that 
this franchise does not permit franchisee to operate an open video system 
without payment of fees permitted by 47 USC  § 573(c)(2)(B) and without 
complying with FCC regulations promulgated pursuant to 47 USC  § 573. 

Section 3.  Use of Public Right-of-Way and Utility Easements. Franchisee’s facilities 
shall be located in the right-of-way and utility easements as now constructed and 
as further authorized by the City in accordance with all applicable laws, statutes 
and/or ordinances.  Nothing in this agreement shall authorize Franchisee to 
locate its facilities on or within any City owned parkland property or any other City 
owned property unless authorized by separate agreement.  Placement, changes, 
additions, replacements, maintenance and repairs to franchisee’s facilities shall 
be conducted in compliance with any applicable ordinance and/or permit 
requirement.  Franchisee will be responsible for obtaining all necessary permits 
as required by the City for work performed in the right-of-way and utility 
easements, as well as paying any associated permit fee.  In addition, franchisee 
shall be subject to all technical specifications, design criteria, policies now or 
hereafter adopted or promulgated by the City, or any other appropriate 
governmental entity.  In its use of the right-of-way and utility easements within 
the City, franchisee shall be subject to all right-of–way management ordinances 
and all other applicable rules, regulations, policies, laws, orders, resolutions, and 
ordinances now or hereafter adopted or promulgated by any appropriate 
governmental entity now or hereafter having jurisdiction, including, but not limited 
to the City in the reasonable exercise of its police powers. 

Section 4. Franchise Fee. Franchisee shall pay the greater of $12,000 or an annual 
sum of $2.50 per lineal foot for all fiber in the right-of-way. This payment shall be 
due on the effective date of the ordinance and annually thereafter.  In the event 
franchisee provides local service to customers within the City, franchisee shall 
notify the City Clerk.  At such time, the franchise fee shall be the greater of the 
above prescribed amount, or five [5%] percent of its gross revenues as defined 
herein.  Payment on the basis of gross revenues shall be made on a monthly 
basis without invoice or reminder from the City, and paid within forty-five [45] 
days after the last day of the applicable month. 

 All payments herein provided shall be in addition to, not in lieu of, all other taxes, 
charges, assessments, fees and impositions of general applicability that are or 
may be imposed by the City, with the exception of any annual occupation license.  
Franchisee shall pay interest at an annual rate of ten [10%] percent for each 
month or fraction thereof on any late payment of the charge provided for in this 
franchise ordinance. 
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Section 5. City’s Right to Audit and Access to Records. If franchisee is providing 
service within the City, franchisee shall annually file with the City of Leawood a 
gross receipts report regarding all applicable monthly revenues and all relevant 
codes.  Franchisee and the City agree that such information is confidential and 
proprietary and agree that such information shall remain the sole property of 
franchisee and agree that pursuant to K.S.A. § 45-221(18), as amended, such 
information does not constitute public records subject to K.S.A. § 45-218, as 
amended.  In the event the City is required by to disclose such information, the 
City shall provide franchisee seven [7] days advance notice of its intent to 
disclose such information and shall take such action as may be reasonably 
required to cooperate with the franchisee to safeguard such information.  The 
City shall also have access to and the right to examine, at all reasonable times, 
all books, receipts, files, records and documents of the franchisee necessary to 
verify the correctness of such statement and to correct the same, if found to be 
erroneous.  If such statement of gross revenues is incorrect, then such payment 
shall be made upon such corrected statement, including interest on said amount 
at the annual rate of ten [10%] percent. 

 Regardless of whether franchisee is providing service within the City, the City’s 
acceptance of any payment determined as hereinbefore provided to be deficient 
shall not be construed as a release of liability from the City or an accord or 
satisfaction of any claim that the City may have for additional sums owed by 
franchisee.  In addition to access to the records of franchisee for audits, upon 
request, franchisee shall provide reasonable access to records necessary to 
verify compliance with the terms of this franchise ordinance. 

Section 6. Term.      This franchisee ordinance shall be effective for a term of one [1] year 
from the effective date.   

Section 7.  Renegotiation of Franchise. If the City has a good faith belief that 
franchisee is offering local telecommunications services within the City beyond 
those telecommunications services contemplated by this ordnance, the City may 
seek renegotiation of this franchise if the City reasonably believes that such 
services constitute local telecommunications services subject to a franchise fee 
under K.S.A. § 12-2001.  In the event the City seeks renegotiation under such 
circumstances, franchisee agrees to negotiate with the City in good faith in a 
timely manner.  Nothing herein shall preclude the City from seeking a separate 
franchise agreement with franchisee if the City has a good faith belief that 
franchisee is offering services other than telecommunications services that are 
subject to a franchise fee under K.S.A. § 12-2001.  The purpose of this provision 
is to allow the City to ensure that franchisee is paying a franchise fee for all 
services for which a franchise fee is appropriate. 
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Section 8. Description of Service. Franchisee shall on a semi-annual basis provide 
the City with a description of new local telecommunications services offered 
within the City during the prior six-month period.  In the event franchisee offers 
new services [other than telecommunications services, extended area service, 
unbundled network elements, nonregulated services, carrier and end user 
access and long distance], franchisee shall notify the City of such services on a 
semi-annual basis. 

Section 9. Franchisee Information. Franchisee shall, at its own expense, annually 
submit to the City the following information: 
a. A report of the franchisee’s gross revenues as referenced by Section 5 

herein [only if franchisee is providing service within the City]; and 
b. A summary of the previous year’s development of franchise facilities, 

including but not limited to, the location of facilities during the year, and 
franchisee’s plan of development of facilities for the next year – Note:  in 
lieu of this requirement, franchisee’s right-of-way director may meet in 
person with the City’s Public Works Director to discuss these issues; and 

c. Information as to the number of subscribers in the City of Leawood [only if 
franchisee is providing service within the City].  Note:  this requirement 
does not include giving the identification of the subscribers. 

Section 10.  Subscriber Rates. Franchisee’s charges to subscribers will comply with all 
applicable federal and state regulations.  Upon request, franchisee shall file with 
the City Clerk a schedule of current rates in effect when such rates are not on file 
and publicly available from the KCC.  When provided so by state or federal law, 
the City may at any time fix a reasonable schedule of maximum rates to be 
charged to the City and its residents. 

Section 11. Use of Facilities by Other Service Providers. On a semi-annual basis, 
franchisee shall notify the City of the identity of local service providers that have 
been granted a certificate of convenience to offer local telecommunications 
services within the State of Kansas.  Franchisee shall also provide the City on a 
semi-annual basis of the identity of entities with which franchisee has entered 
into an interconnection and/or resale agreement within the State of Kansas. 
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Section 12.  Transfer of Franchise. Pursuant to the written permission of the City, 
which shall not be unreasonably withheld, franchisee shall have the right to 
assign this franchise, and the rights and privileges herein granted, to any person, 
firm or corporation, and any such assignee, by accepting such assignment, shall 
be bound by the terms and provisions hereof.  City approval may be denied only 
upon a good faith finding by the City that the assignee lacks the legal, technical 
or financial qualifications to perform its obligations in accordance with this 
franchise ordinance or any other appropriate governmental requirement.  If 
franchisee should seek approval to assign this franchise, franchisee shall notify 
the City in writing.  All such assignments shall be in writing and authenticated 
copies thereof shall be filed with the City Clerk.  This franchise shall be 
assignable only in accordance with the laws of the State of Kansas, as the same 
may exist at the time when any assignment is made.  Any attempts to transfer, 
assign or otherwise dispose of the rights granted herein by the City or 
franchisee’s facilities not conforming with the requirements of this section shall 
be null and void. 

Section 13.  Other Service Providers. Franchisee shall not interfere with any agreement 
between the City and another service provider.  Additionally, if and when the City 
requires or negotiates to have another service provider cease to use its existing 
poles and to relocate its facilities underground, all other service providers using 
the same poles, including franchisee when applicable, shall also relocate their 
facilities underground at that time; provided, however, that such placement is 
economically reasonable.  The City shall not unreasonably enter into such an 
agreement with another service provider, and notice of any intent to enter into 
such an agreement shall be timely provided to franchisee. 

Section 14.  Notification Procedure. Any required or permitted notice under this 
franchise ordinance shall be in writing.  Notice upon the City shall be delivered to 
the City Clerk by first class United States Mail or by personal delivery.  Notice 
upon franchisee shall be delivered by first class United States Mail or by personal 
delivery to: 

Qwest Communications Corporation 
13952 Denver West Parkway 
Building # 53, Suite # 200 
Golden, CO  80401 
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Section 15. Indemnification. Upon notice by the City, franchisee shall fully indemnify, 
defend and hold harmless the City, its officers, employees, agents and 
authorized contractors from and against any and all claims, demands, suits, 
proceedings, and actions, liability and judgment by other persons for damages, 
losses, costs, and expenses, including attorney fees or otherwise, to the extent 
caused by franchisee’s actions and operations of its telecommunications service 
in accordance to this ordinance.  The City agrees to immediately notify 
franchisee of any such claim, demand, suit, proceeding, and/or action, by 
providing written notice via certified mail to franchisee.  Nothing herein shall be 
deemed to prevent the City, or any agent from participating in the defense of any 
litigation by their own counsel at their own expense.  Such participation shall not 
under any circumstances relieve franchisee from its duty to defend against 
liability or its duty to pay any judgment entered against the City, or its agents. 

Section 16. Liability Insurance Requirement. Franchisee shall file with the City evidence 
of liability insurance with an insurance company licensed to do business in 
Kansas in an amount not less than One Million Dollars [$1,000,000] per 
occurrence and Two Million Dollars [$2,000,000] in aggregate, to protect the City 
from and against all claims by any person whatsoever for loss or damage from 
personal injury, bodily injury, death or property damage occasioned by the 
service provider, or alleged to so have been caused or occurred.  If franchisee is 
self-insured, it shall provide the City proof of compliance regarding its ability to 
self-insure and proof of its ability to provide coverage in the above amounts. 

Section 17. Performance and Maintenance Bond Requirements.    Franchisee shall at 
all times maintain in full force and effect a corporate surety bond in a form 
approved by the City Attorney, in an amount of $50,000, for a term consistent 
with the term of this franchise ordinance plus one additional year, conditioned 
upon franchisee’s faithful performance of the provisions, terms and conditions 
conferred herein.  An annual bond automatically renewed yearly during this 
period shall satisfy this requirement. 
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Section 18. Reservation of Rights. In addition to any rights specifically reserved to the 
City by this franchise ordinance, the City reserves to itself every right and power 
available to it under the constitutions of the United States and the State of 
Kansas, and any other right or power, including, but not limited to all police 
powers and authority to regulate and legislate to protect and promote the public 
health, safety, welfare, and morals.  Nothing in this franchise ordinance shall limit 
or govern the right of the City to exercise its municipal authority to the fullest 
extent allowed by law.  The City shall have the right to waive any provision of the 
franchise, except those required by federal or state law, if the City determines:  
[a]  that it is in the public interest to do so; and [b] that the enforcement of such 
provision will impose an undue hardship on franchisee or its subscribers.  To be 
effective, such waiver shall be evidenced by a statement in writing signed by a 
duly authorized representative of the City.  The waiver of any provision in any 
one instance shall not be deemed a waiver of such provision subsequent to such 
instance nor be deemed a waiver of any other provision of this franchise 
ordinance unless the statement so recites.  Further, the City hereby reserves to 
itself the right to intervene in any suit, action or proceeding involving the 
provisions herein. 

Section 19.  Forfeiture of Franchise. In case of the failure of franchisee to comply with 
any of the provisions of this franchise ordinance, or if franchisee should do or 
cause to be done any act or thing prohibited by or in violation of the terms of this 
franchise ordinance, franchisee shall forfeit all rights and privileges granted by 
this franchise and all rights hereunder shall cease, terminate and become null 
and void, provided that said forfeiture shall not take effect until the City shall carry 
out the following proceedings: 
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a. For violations concerning the use of the right-of-way and/or utility 
easements as described in Section 3 of this franchise ordinance and 
deemed by the Public Works Director to be a public nuisance and/or 
emergency, the following procedure shall apply.  The City shall provide 
written notice by certified mail to franchisee of any such violation, setting 
forth in detail the conditions of neglect, default or failure complained of.  
Franchisee shall have fourteen [14] days subsequent to receipt of such 
notice to inform the City in writing of the action franchisee shall take to 
correct the violation.  Such corrective action shall be completed within 
thirty [30] days subsequent to receipt of notice unless otherwise agreed to 
by the City.  If, at the end of such period, the City deems that the 
conditions of such franchise have not been complied with by franchisee 
and that such franchise is subject to cancellation by reason thereof, the 
City shall enact an ordinance setting out the grounds upon which said 
franchise is to be canceled and terminated.  If franchisee fails to take 
corrective action within the 30-day period set forth above, nothing herein 
shall preclude the City from maintaining an action against franchisee to 
recover damages as a result of such failure to take corrective action, 
including, but not limited to, reasonable costs of corrective action incurred 
by the City. 

b. For all other violations of the franchise ordinance, the following procedure 
shall apply.  The City shall provide written notice by certified mail to 
franchisee of any such violation, setting forth in detail the conditions of 
neglect, default or failure complained of.  Franchisee shall have ninety 
[90] days after the mailing of such notice in which to comply with the 
conditions of this franchise.  If at the end of such period the City deems 
that the conditions of such franchise have not been complied with by 
franchisee and that such franchise is subject to cancellation by reason 
thereof, the City shall enact an ordinance setting out the grounds upon 
which said franchise is to be canceled and terminated. 

c. If within thirty [30] days after the effective date of an ordinance to 
terminate the franchise, in accordance with 19(a) or 19(b) herein, the 
franchisee shall not have instituted an action in the District Court of  
Johnson County, Kansas, to determine whether or not the franchisee has 
violated the terms of this franchise and that the franchise is subject to 
cancellation by reason thereof, such franchise shall be canceled and 
terminated at the end of such thirty-day period.  If within such thirty [30] 
day period the franchisee does institute an action, as above provided, and 
prosecutes such action to final judgment with due diligence, then, if the 
court finds that the franchise is subject to cancellation by reason of the 
violation of its terms, this franchise shall immediately terminate after such 
final judgment is rendered and all available appeals exhausted. 
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In addition to any other remedy available herein or and at law or equity, either 
party shall have the authority to maintain civil suits or actions in any court of 
competent jurisdiction for the purpose of enforcing the provisions of this franchise 
ordinance and/or to abate nuisances maintained in violation thereof. 

Section 20. Revocation of Franchise. In addition to all other revocation rights and powers 
herein or otherwise enjoyed by the City, the City shall have the additional and 
separate right to revoke this franchise and all rights and privileges of the 
franchisee as a result of and in response to any of the following events or 
reasons: 
a. Any provision of this franchise ordinance is adjudged by a Court of 

Competent Jurisdiction to be invalid or unenforceable and said judicial act 
and declaration is deemed by the Governing Body to constitute such a 
material consideration for the granting of this franchise ordinance as to 
cause the same to become null and void; or 

b. Franchisee commits an act of fraud or deceit against the City in obtaining 
the grant of this franchise herein conferred, or upon being granted 
franchisee commits such an act against the City. 

To revoke this franchise in accordance with the provisions of this section 
regarding Revocation of Franchise, the following procedure shall apply.  The City 
shall enact an ordinance setting out the grounds upon which said franchise is to 
be canceled and terminated.  Prior to the enactment of such ordinance, 
franchisee shall be provided with timely written notice by certified mail, and 
franchisee shall be allowed to address the Governing Body before final 
consideration of such ordinance.  If within thirty [30] days after the effective date 
of such ordinance to terminate the franchise the franchisee shall not have 
instituted an action in the District Court of Johnson County, Kansas, to determine 
whether or not the franchise was appropriately terminated in accordance to the 
provisions of this section and is subject to cancellation by reason thereof, such 
franchise shall be canceled and terminated at the end of such thirty-day period.  
If, within such thirty [30] day period, the franchisee does institute an action, as 
above provided, and prosecutes such action to final judgment with due diligence, 
then, if the Court finds that the franchise is subject to cancellation by the reason 
addressed by this section, this franchise shall immediately terminate after such 
final judgment is rendered and all available appeals exhausted. 

Section 21.  Miscellaneous Provisions. 

a. Nonexclusive Clause. The privilege to construct, erect, operate and 
maintain franchisee’s facilities and to provide service within the City is 
nonexclusive.  The City expressly reserves the right to grant other 
franchises to other persons.  However, no such additional franchise shall 
in any way affect the rights or obligations of franchisee. 
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b. Exclusive Benefit of Franchise Right by Franchisee. The rights granted to 
franchisee by this franchise ordinance shall be for the sole use of 
franchisee to provide telecommunications services as authorized herein.  
These rights are for the exclusive benefit of franchisee, except where 
otherwise provided herein, or when authorized by the City. 

c. Franchisee is Without Remedy Against the City. Franchisee shall have 
no remedy or recourse whatsoever against the City for any loss, cost, 
expense, or damage arising from the enactment of the provisions or 
requirements of this franchise ordinance, or for the failure of the City to 
have the authority to grant, all, or any part, of the franchise ordinance 
granted.  Second, franchisee expressly acknowledges that it accepted the 
franchise ordinance granted in reliance upon its independent and 
personal investigation and understanding of the power and authority of 
the City to grant the franchise conferred upon franchisee.  Third, 
franchisee acknowledges by its acceptance of this franchise ordinance 
that it has not been induced to enter into this franchise upon any 
understanding, or promise, whether given verbally or in writing by or on 
behalf of the City, or by any other person concerning any term or 
condition of this franchise ordinance not expressed herein.  Finally, 
franchisee acknowledges by the acceptance of this franchise that it has 
carefully read the provisions, terms, and conditions of this franchise 
ordinance and is willing to, and does accept, all of the risk attendant to 
the provisions, terms, and conditions. 

d. Federal, State and City Jurisdiction. This franchise ordinance shall be 
construed in a manner consistent with all applicable federal, state, and 
local laws.  Notwithstanding any other provisions of this franchise 
ordinance to the contrary, the construction, operation and maintenance of 
franchise facilities by franchisee or its agent shall be in accordance with 
all laws and regulations of the United States, the State, and any political 
subdivision thereof, or any administrative agency thereof, having 
jurisdiction.  In addition, franchisee shall meet or exceed the most 
stringent technical standards set by regulatory bodies, including, but not 
limited to the City, now or hereafter having jurisdiction.  Franchisee’s 
rights are subject to the police powers of the City to adopt and enforce 
ordinances necessary to the health, safety, and welfare of the public.  
Franchisee shall comply with all applicable general laws and ordinances 
enacted by the City pursuant to that power.  Finally, franchisee’s failure to 
comply with any law or regulation governing the operation of said 
franchise facilities may result in a forfeiture of the franchise in accordance 
with the provisions of this franchise ordinance. 

e. Attachment to Poles. Nothing in this franchise ordinance shall be 
construed to require or permit any telephone, electric light or power wire 
attachments by either the City or franchisee on the poles of the other.  If 
such attachments are desired by either party, then a separate non-
contingent agreement shall be prerequisite to such attachments. 
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f. Failure to Enforce. The failure of either party to enforce and remedy 
any noncompliance of the terms and conditions of this franchise shall not 
constitute a waiver of rights nor a waiver of the other party’s obligations 
as provided herein. 

g. Force Majeure. Each and every provision hereof shall be subject to 
acts of God, fires, strikes, riots, floods, war and other disasters beyond 
franchisee’s or the City’s control. 

h. Severability. Any section, subsection, sentence, clause, phrase, or 
portion of this franchise ordinance is for any reason held invalid or 
unconstitutional by any court or administrative agency of competent 
jurisdiction, such portion shall be deemed a separate, distinct, and 
independent provision and such holding shall not affect the validity of the 
remaining portions hereof. 

Section 22. Repeal of Other Ordinances. All other ordinances, agreements and 
resolutions or parts thereof inconsistent or in conflict with the terms hereof shall 
be canceled, annulled, repealed, and set aside; provided, that this franchise 
ordinance shall not take effect or become in force until the requirements for 
adopting a franchise ordinance under Kansas statute have occurred. 

Section 23. Effectiveness. This franchise ordinance is made under and in conformity 
with the laws of the State of Kansas.  Before the final passage of this ordinance, 
it shall be read at three [3] regular meetings of the Governing Body.  After final 
passage, this ordinance shall take effect and be in force after the expiration of 
sixty [60] days from the date of final passage by the Governing Body and after 
publication in the official City newspaper for two [2] consecutive weeks following 
final passage, unless a proper protest is filed, or franchisee fails to provide 
written acceptance within the sixty [60] day period. 

(Ord. No. 1916; Effective 12-01-01) 
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ARTICLE 15. SPRINT COMMUNICATIONS COMPANY, L.P. 
 
SECTION 1.  DEFINITIONS. 
For the purposes of this Ordinance the following words and phrases shall have the meaning 
given herein.  When not inconsistent within the context, words used in the present tense include 
the future tense and words in the single number include the plural number. The word "shall" is 
always mandatory, and not merely directory. 
a. "Access line" - shall mean and be limited to retail billed and collected residential lines; 

business lines; ISDN lines; PBX trunks and simulated exchange access lines provided by a 
central office based switching arrangement where all stations served by such simulated 
exchange access lines are used by a single customer of the provider of such arrangement. 
Access line may not be construed to include interoffice transport or other transmission 
media that do not terminate at an end user customer's premises, or to permit duplicate or 
multiple assessment of access line rates on the provision of a single service or on the 
multiple communications paths derived from a billed and collected access line. Access line 
shall not include the following: Wireless telecommunications services, the sale or lease of 
unbundled loop facilities, special access services, lines providing only data services without 
voice services processed by a telecommunications local exchange service provider or 
private line service arrangements. 

 
b. "Access line count" - means the number of access lines serving consumers within the 

corporate boundaries of the City on the last day of each month.  
 
c. "Access line fee" - means a fee determined by the City, up to a maximum as set out in 

K.S.A. 12-2001(c)(3), and amendments thereto, to be used by Grantee in calculating the 
amount of Access line remittance. 

 
d. "Access line remittance" - means the amount to be paid by Grantee to City, the total of 

which is calculated by multiplying the Access line fee, as determined in the City, by the 
number of Access lines served by Grantee within the City for each month in that calendar 
quarter.  

 
e. "City" - means the City of Leawood, Kansas. 
 
f. "Contract franchise" - means this Ordinance granting the right, privilege and franchise to 

Grantee to provide local exchange telecommunications services within the City. 
 
g. "Facilities" - means telephone and telecommunication lines, conduits, manholes, ducts, 

wires, cables, pipes, poles, towers, vaults, appliances, optic fiber, and all equipment used to 
provide telecommunication services. 

 
h. "Grantee" - means Sprint Communications Company L.P., a telecommunications service 

provider providing service within the City.  References to Grantee shall also include as 
appropriate any and all successors and assigns. 
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i. “Gross Receipts” - shall mean only those receipts collected from within the corporate 
boundaries of the City enacting the contract franchise and which are derived from the 
following:  (1) Recurring local exchange service for business and residence which includes 
basic exchange service, touch tone, optional calling features and measured local calls; (2) 
Recurring local exchange access line services for pay phone lines provided by Grantee to 
all pay phone service providers; (3) Local directory assistance revenue; (4) Line status 
verification/ busy interrupt revenue; (5) Local operator assistance revenue; (6) Nonrecurring 
local exchange service revenue which shall include customer service for installation of lines, 
reconnection of service and charge for duplicate bills; and (7) Revenue received by Grantee 
from resellers or others which use Grantee’s Facilities.  All other revenues, including, but not 
limited to, revenues from extended area service, the sale or lease of unbundled network 
elements, nonregulated services, carrier and end user access, long distance, wireless 
telecommunications services, lines providing only data service without voice services 
processed by a telecommunications local exchange service provider, private line service 
arrangements, internet, broadband and all other services not wholly local in nature are 
excluded from gross receipts. Gross receipts shall be reduced by bad debt expenses. 
Uncollectible and late charges shall not be included within gross receipts. If Grantee offers 
additional services of a wholly local nature which if in existence on or before July 1, 2002 
would have been included with the definition of Gross Receipts, such services shall be 
included from the date of the offering of such services within the City. 

 
j. "Local exchange service" - means local switched telecommunications service within any 

local exchange service area approved by the state Corporation Commission, regardless of 
the medium by which the local telecommunications service is provided. The term local 
exchange service shall not include wireless communication services.  

 
k. "Public right-of-way" - means only the area of real property in which the City has a dedicated 

or acquired right-of-way interest in the real property. It shall include the area on, below or 
above the present and future streets, alleys, avenues, roads, highways, parkways or 
boulevards dedicated or acquired as right-of-way. The term does not include the airwaves 
above a right-of-way with regard to wireless telecommunications or other non-wire 
telecommunications or broadcast service, easements obtained by utilities or private 
easements in platted subdivisions or tracts.  

 
l. "Telecommunication services" - means providing the means of transmission, between or 

among points specified by the user, of information of the user's choosing, without change in 
the form or content of the information as sent and received.  

 
SECTION 2.  GRANT OF CONTRACT FRANCHISE. 
a. There is hereby granted to Grantee this nonexclusive Contract franchise to construct, 

maintain, extend and operate its Facilities along, across, upon or under any Public right-
of-way for the purpose of any telecommunication service or system, including, but not 
limited to supplying local exchange services to the consumers or recipients of such 
service located within the corporate boundaries of the City, for the term of this Contract 
franchise, subject to the terms and conditions of this Contract franchise.  
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b. As a condition of this grant, Grantee is required to obtain and is responsible for any 
necessary permit, license, certification, grant, registration or any other authorization 
required by any appropriate governmental entity, including, but not limited to, the City, 
the FCC or the Kansas Corporation Commission (KCC). Grantee shall also comply with 
all applicable laws, statutes and/or city regulations (including, but not limited to those 
relating to the construction and use of the Public right-of-way or other public property). 

c. Grantee shall not provide any additional services for which a franchise is required by the 
City without first obtaining a separate franchise from the City or amending this franchise, 
and Grantee shall not knowingly allow the use of its Facilities by any third party in 
violation of any federal, state or local law.  In particular, this franchise does not provide 
Grantee the right to provide cable service as a cable operator (as defined by 47 U.S.C. § 
522 (5)) within the City.  Grantee agrees that this franchise does not permit it to operate 
an open video system without payment of fees permitted by 47 U.S.C. § 573(c)(2)(B) 
and without complying with FCC regulations promulgated pursuant to 47 U.S.C. § 573.  

 
d. This authority shall be granted in a competitively neutral and nondiscriminatory basis 

and not in conflict with state or federal law.   
 
SECTION 3.  USE OF PUBLIC RIGHT-OF-WAY. 
a. Pursuant to K.S.A. 17-1902, and amendments thereto, and subject to the provisions of 

this Ordinance, Grantee shall have the right to construct, maintain and operate its 
Facilities along, across, upon and under the Public right-of-way. Such Facilities shall be 
so constructed and maintained as not to obstruct or hinder the usual travel or public 
safety on such public ways or obstruct the legal use by other utilities.  

 
b. Grantee’s use of the Public right-of-way shall always be subject and subordinate to the 

reasonable public health, safety and welfare requirements and regulations of the City.  
The City may exercise its home rule powers in its administration and regulation related 
to the management of the Public right-of-way; provided that any such exercise must be 
competitively neutral and may not be unreasonable or discriminatory. Grantee shall be 
subject to all applicable laws and statutes, and/or rules, regulations, policies, resolutions 
and ordinances adopted by the City, relating to the construction and use of the Public 
right-of-way, including, but not limited to, the City’s Ordinance for Managing the Use and 
Occupancy of Public Right-of-way, adopted as Ordinance No. 1834C, and amendments 
thereto.   

 
c. Grantee shall participate in the Kansas One Call utility location program.   
 
d. The grant of this usage of the Public right-of-way by the City shall not convey title, 

equitable or legal, in the Public right-of-way, and shall give only the right to occupy the 
Public right-of-way, for the purposes and for the period stated herein. It does not:  

 
1. Grant the right to use Facilities or any other property, telecommunications related 

or otherwise, owned or controlled by the City or a third-party, without the consent 
of such party; 
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2. Grant the authority to construct, maintain or operate any Facility or related 
appurtenance on property owned by the City outside of the Public right-of-way, 
specifically including, but not limited to, parkland property, City Hall property or 
public works facility property; or 

3. Excuse Grantee from obtaining appropriate access or attachment agreements 
before locating its Facilities on the Facilities owned or controlled by the City or a 
third-party. 

 
SECTION 4.  COMPENSATION TO THE CITY. 

a. In consideration of this Contract franchise, Grantee agrees to remit to the City a 
franchise fee of 5% of Gross Receipts.  To determine the franchise fee, Grantee shall 
calculate the Gross Receipts and multiply such receipts by 5%.  Thereafter, subject to 
subsection (b) hereafter, compensation for each calendar year of the remaining term of 
this Contract franchise shall continue to be based on a sum equal to 5% of Gross 
Receipts, unless the City notifies Grantee prior to ninety days (90) before the end of the 
calendar year that it intends to switch to an Access line fee in the following calendar 
year; provided, such Access line fee shall not exceed $2.00 per Access line per month. 
The access line fee shall be a maximum of $2.25 per month per access line in 2006, a 
maximum of $2.50 per access line in 2009, and a maximum of $2.75 per access in line 
in 2012 and thereafter.  In the event the City elects to change its basis of compensation, 
nothing herein precludes the City from switching its basis of compensation back 
provided the City notifies Grantee prior to ninety days (90) before the end of the calendar 
year. 

 
b. Beginning January 1, 2004, and every 36 months thereafter, the City, subject to the 

public notification procedures set forth in K.S.A. 12-2001 (m), and amendments thereto, 
may elect to adopt an increased Access line fee or gross receipts fee subject to the 
provisions and maximum fee limitations contained in K.S.A. 12-2001, and amendments 
thereto, or may choose to decline all or any portion of any increase in the Access line 
fee.   

 
c. Grantee shall pay on a monthly basis without requirement for invoice or reminder from 

the City, and within 45 days of the last day of the quarter for which the payment applies 
franchise fees due and payable to the City. If any franchise fee, or any portion thereof, is 
not postmarked or delivered on or before the due date, interest thereon shall accrue 
from the due date until received, at the applicable statutory interest rate.  

 
d. Upon written request by the City, but no more than once per quarter, Grantee shall 

submit to the City either a 9K2 (gross receipts) or 9KN (access lines) statement, or 
comparable documents, showing the manner in which the franchise fee was calculated. 

 
e. No acceptance by the City of any franchise fee shall be construed as an accord that the 

amount paid is in fact the correct amount, nor shall acceptance of any franchise fee 
payment be construed as a release of any claim of the City. Any dispute concerning the 
amount due under this Section shall be resolved in the manner set forth in K.S.A. 12-
2001, and amendments thereto. 
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f. The City shall have the right to examine, upon written notice to Grantee no more often 

than once per calendar year, those records necessary to verify the correctness of the 
franchise fees paid by Grantee.   

 
g. Unless previously paid, within sixty (60) days of the effective date of this Ordinance, 

Grantee shall pay to the City a one-time application fee of One Thousand Dollars 
($1000.00). The parties agree that such fee reimburses the City for its reasonable, 
actual and verifiable costs of reviewing and approving this Ordinance.   

 
h. The franchise fee required herein shall be in addition to, not in lieu of, all taxes, charges, 

assessments, licenses, fees and impositions otherwise applicable that are or may be 
imposed by the City.  The franchise fee is compensation pursuant to K.S.A. 12-2001(j) 
and shall in no way be deemed a tax of any kind. 

 
i. Grantee shall remit an access line (franchise) fee or a gross receipts (franchise) fee to 

the City on those access lines that have been resold to another telecommunications 
local exchange service provider, but in such case the City shall not collect a franchise 
fee from the reseller service provider and shall not require the reseller service provider to 
enter a franchise ordinance. 

 
SECTION 5.  INDEMNITY AND HOLD HARMLESS. 
It shall be the responsibility of Grantee to take adequate measures to protect and defend its 
Facilities in the Public right-of-way from harm or damage. If Grantee fails to accurately or timely 
locate Facilities when requested, in accordance with the Kansas Underground Utility Damage 
Prevention Act, K.S.A. 66-1801 et seq., it has no claim for costs or damages against the City 
and its authorized contractors unless such parties are responsible for the harm or damage by its 
negligence or intentional conduct.  The City and its authorized contractors shall be responsible 
to take reasonable precautionary measures including calling for utility locations and observing 
marker posts when working near Grantee’s Facilities.    
 
Grantee shall indemnify and hold the City and its officers and employees harmless against any 
and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees (including reasonable 
attorney fees and costs of defense), proceedings, actions, demands, causes of action, liability 
and suits of any kind and nature, including personal or bodily injury (including death), property 
damage or other harm for which recovery of damages is sought, to the extent that it is found by 
a court of competent jurisdiction to be caused by the negligence of Grantee, any agent, officer, 
director, representative, employee, affiliate or subcontractor of Grantee, or its respective 
officers, agents, employees, directors or representatives, while installing, repairing or 
maintaining Facilities in the Public right-of-way.  
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The indemnity provided by this subsection does not apply to any liability resulting from the 
negligence of the City, its officers, employees, contractors or subcontractors. If Grantee and the 
City are found jointly liable by a court of competent jurisdiction, liability shall be apportioned 
comparatively in accordance with the laws of this state without, however, waiving any 
governmental immunity available to the City under state law and without waiving any defenses 
of the parties under state or federal law. This section is solely for the benefit of the City and 
Grantee and does not create or grant any rights, contractual or otherwise, to any other person 
or entity. 
 
Grantee or City shall promptly advise the other in writing of any known claim or demand against 
Grantee or the City related to or arising out of Grantee’s activities in the Public right-of-way. 
 
SECTION 6.  INSURANCE REQUIREMENT AND PERFORMANCE BOND  
a. During the term of this Ordinance, Grantee shall obtain and maintain insurance coverage 

at its sole expense, with financially reputable insurers that are licensed to do business in 
the state of Kansas.  Should Grantee elect to use the services of an affiliated captive 
insurance company for this purpose, that company shall possess a certificate of 
authority from the Kansas Insurance Commissioner. Grantee shall provide not less than 
the following insurance: 
1. Workers’ compensation as provided for under any worker’s compensation or 

similar law in the jurisdiction where any work is performed with an employers’ 
liability limit equal to the amount required by law.  

2. Commercial general liability, including coverage for contractual liability and 
products completed operations liability on an occurrence basis and not a claims 
made basis, with a limit of not less than Two Million Dollars ($2,000,000) 
combined single limit per occurrence for bodily injury, personal injury, and 
property damage liability.  The City shall be included as an additional insured 
with respect to liability arising from Grantee’s operations under this Ordinance.    

 
b. As an alternative to the requirements of subsection (a), Grantee may demonstrate to the 

satisfaction of the City that it is self-insured and as such Grantee has the ability to 
provide coverage in an amount not less than one millions dollars ($1,000,000) per 
occurrence and two million dollars (2,000,000) in aggregate, to protect the City from and 
against all claims by any person whatsoever for loss or damage from personal injury, 
bodily injury, death or property damage occasioned by Grantee, or alleged to so have 
been caused or occurred. 

 
c. Grantee shall, as a material condition of this Ordinance, prior to the commencement of 

any work and prior to any renewal thereof, deliver to the City a certificate of insurance or 
evidence of self-insurance, satisfactory in form and content to the City, evidencing that 
the above insurance is in force and will not be cancelled or materially changed with 
respect to areas and entities covered without first giving the City thirty (30) days prior 
written notice. Grantee shall make available to the City on request the policy 
declarations page and a certified copy of the policy in effect, so that limitations and 
exclusions can be evaluated for appropriateness of overall coverage. 
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d. Grantee shall, as a material condition of this Ordinance, prior to the commencement of 
any work and prior to any renewal thereof, deliver to the City a performance bond in the 
amount of $50,000, payable to the City to ensure the appropriate and timely 
performance in the construction and maintenance of Facilities located in the Public right-
of-way.  The required performance bond must be with good and sufficient sureties, 
issued by a surety company authorized to transact business in the State of Kansas, and 
satisfactory to the City Attorney in form and substance.   

 
SECTION 7.  REVOCATION AND TERMINATION. 
In case of failure on the part of Grantee to comply with any of the provisions of this Ordinance, 
or if Grantee should do or cause to be done any act or thing prohibited by or in violation of the 
terms of this Ordinance, Grantee shall forfeit all rights, privileges and franchise granted herein, 
and all such rights, privileges and franchise hereunder shall cease, terminate and become null 
and void, and this Ordinance shall be deemed revoked or terminated, provided that said 
revocation or termination, shall not take effect until the City has completed the following 
procedures:  Before the City proceeds to revoke and terminate this  Ordinance, it shall first 
serve a written notice upon Grantee, setting forth in detail the neglect or failure complained of, 
and Grantee shall have sixty (60) days thereafter in which to comply with the conditions and 
requirements of this Ordinance. If at the end of such sixty (60) day period the City deems that 
the conditions have not been complied with, the City shall take action to revoke and terminate 
this Ordinance by an affirmative vote of the City Council present at the meeting and voting, 
setting out the grounds upon which this Ordinance is to be revoked and terminated; provided, to 
afford Grantee due process, Grantee shall first be provided reasonable notice of the date, time 
and location of the City Council’s consideration, and shall have the right to address the City 
Council regarding such matter.  Nothing herein shall prevent the either party from invoking any 
other remedy that may otherwise exist at law. Upon any determination by the City Council to 
revoke and terminate this Ordinance, Grantee shall have thirty (30) days to appeal such 
decision to the District Court of Johnson County, Kansas.  This Ordinance shall be deemed 
revoked and terminated at the end of this thirty (30) day period, unless Grantee has instituted 
such an appeal. If Grantee does timely institute such an appeal, such revocation and 
termination shall remain pending and subject to the court’s final judgment. Provided, however, 
that the failure of Grantee to comply with any of the provisions of this Ordinance or the doing or 
causing to be done by Grantee of anything prohibited by or in violation of the terms of this 
Ordinance shall not be a ground for the revocation or termination thereof when such act or 
omission on the part of Grantee is due to any cause or delay beyond the control of Grantee or to 
bona fide legal proceedings. 
 
SECTION 8.  RESERVATION OF RIGHTS. 
a. The City specifically reserves its right and authority as a customer of Grantee and as a 

public entity with responsibilities towards its citizens, to participate to the full extent 
allowed by law in proceedings concerning Grantee’s rates and services to ensure the 
rendering of efficient Telecommunications service and any other services at reasonable 
rates, and the maintenance of Grantee’s property in good repair.  
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b. In granting its consent hereunder, the City does not in any manner waive its regulatory 
or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, its Home Rule powers under the Constitution of the State of 
Kansas, nor any of its rights and powers under or by virtue of present or future 
ordinances of the City.  

 
c. In granting its consent hereunder, Grantee does not in any manner waive its regulatory 

or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, or under the Constitution of the State of Kansas, nor any of its 
rights and powers under or by virtue of present or future ordinances of the City.   

 
e. In entering into this Ordinance, neither the City's nor Grantee's present or future legal 

rights, positions, claims, assertions or arguments before any administrative agency or 
court of law are in any way prejudiced or waived.  By entering into the Ordinance, neither 
the City nor Grantee waive any rights, but instead expressly reserve any and all rights, 
remedies, and arguments the City or Grantee may have at law or equity, without 
limitation, to argue, assert, and/or take any position as to the legality or appropriateness 
of any present or future laws, non-franchise ordinances (e.g. the City’s right-of-way 
ordinance referenced in Section 3b of this Ordinance), and/or rulings.   

  
SECTION 9.  FAILURE TO ENFORCE.  
The failure of either the City or the Grantee to insist in any one or more instances upon the strict 
performance of any one or more of the terms or provisions of this Ordinance shall not be 
construed as a waiver or relinquishment for the future of any such term or provision, and the 
same shall continue in full force and effect.  No waiver or relinquishment shall be deemed to 
have been made by the City or the Grantee unless said waiver or relinquishment is in writing 
and signed by both the City and the Grantee.  
 
SECTION 10.  TERM AND TERMINATION DATE. 
a. This Contract franchise shall be effective for a term of two (2) years from the effective 

date of this Contract franchise. Thereafter, this Contract Franchise may be renewed for 
two (2) additional one (1) year terms, provided, however, if the Grantee wishes to renew 
this Contract franchise, it will reapply for a performance bond as discussed in Section 6 
(d) of this franchise and shall submit the required bond prior to the renewal date.   Any 
additional term made pursuant to the renewal shall be deemed a continuation of this 
Contract franchise and not as a new franchise or amendment.   

b. Upon written request of either the City or Grantee, this Ordinance shall be renegotiated 
at any time in accordance with the requirements of state law upon any of the following 
events:  changes in federal, state, or local laws, regulations, or orders that materially 
affect any rights or obligations of either the City or Grantee, including but not limited to 
the scope of the Ordinance granted to Grantee or the compensation to be received by 
the City hereunder. 
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c. If any clause, sentence, section, or provision of K.S.A. 12-2001, and amendments 
thereto, shall be held to be invalid by a court or administrative agency of competent 
jurisdiction, provided such order is not stayed, either the City or Grantee may elect to 
terminate the entire Ordinance.  In the event of such invalidity, if Grantee is required by 
law to enter into a Ordinance with the City, the parties agree to act in good faith in 
promptly negotiating a new Ordinance.   

d. Amendments under this Section, if any, shall be made by ordinance as prescribed by 
statute.  This Ordinance shall remain in effect according to its terms, pending completion 
of any review or renegotiation provided by this section.  

 
e. In the event the parties are actively negotiating in good faith a new franchise or an 

amendment to this Ordinance upon the termination date of this Ordinance, the parties by 
written mutual agreement may extend the termination date of this Ordinance to allow for 
further negotiations.  Such extension period shall be deemed a continuation of this 
Ordinance and not as a new franchise ordinance or amendment. 

 
SECTION 11.  POINT OF CONTACT AND NOTICES 
Grantee shall at all times maintain with the City a local point of contact who shall be available at 
all times to act on behalf of Grantee in the event of an emergency.   Grantee shall provide the 
City with said local contact’s name, address, telephone number, fax number and e-mail 
address.  Emergency notice by Grantee to the City may be made by telephone to the City Clerk 
or the Public Works Director.  All other notices between the parties shall be in writing and shall 
be made by personal delivery, depositing such notice in the U.S. Mail, Certified Mail, return 
receipt requested, or by facsimile.  Any notice served by U.S. Mail or Certified Mail, return 
receipt requested, shall be deemed delivered five (5) calendar days after the date of such 
deposit in the U.S. Mail unless otherwise provided.  Any notice given by facsimile is deemed 
received by the next business day.  “Business day” for purposes of this section shall mean 
Monday through Friday, City and/or Grantee observed holidays excepted.   
The City:        Grantee: 

  
 The City of Leawood, Kansas   Sprint Communications Company L.P. 

4800 Town Center Drive   Attn: Manger Real Estate 
Leawood, Kansas 66211   Mail Stop:  KSOPHT0101-Z2040 

 Attn:  City Clerk    6391 Sprint Parkway 
 (913) 339-6781 fax    Overland Park, Kansas 66521-2040 
       (913) 523-8337 fax 

 
      With copies of notices of default to: 

 
Sprint Communications Company L.P. 
Attn.: Real Estate Attorney 
Mail Stop: KSOPHT0101-Z2020 
6391 Sprint Parkway 
Overland Park, Kansas 66251-2020 

  
or to replacement addresses that may be later designed in writing. 
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SECTION 12.  TRANSFER AND ASSIGNMENT. 
This Ordinance is granted solely to the Grantee and shall not be transferred or assigned without 
the prior written approval of the City; provided that such transfer or assignment may occur 
without written consent of the City to any entity controlling, controlled by or under common 
control with Grantee. The parties acknowledge that said City consent shall only be with regard 
to the transfer or assignment of this Ordinance, and that, in accordance with Kansas Statute, 
the City does not have the authority to require City approval of transfers of ownership or control 
of the business or assets of Grantee.   
 
SECTION 13.  CONFIDENTIALITY.  
Information provided to the City under K.S.A. 12-2001 shall be governed by confidentiality 
procedures in compliance with K.S.A. 45-215 and 66-1220a, et seq., and amendments thereto.  
Grantee agrees to indemnify and hold the City harmless from any and all penalties or costs, 
including attorney's fees, arising from the actions of Grantee, or of the City at the written request 
of Grantee, in seeking to safeguard the confidentiality of information provided by Grantee to the 
City under this Ordinance.   
 
SECTION 14.  ACCEPTANCE OF TERMS. 
Grantee shall have sixty (60) days after the final passage and approval of this Ordinance to file 
with the City Clerk its acceptance in writing of the provisions, terms and conditions of this 
Ordinance, which acceptance shall be duly acknowledged before some officer authorized by law 
to administer oaths; and when so accepted, this Ordinance and acceptance shall constitute a 
contract between the City and Grantee subject to the provisions of the laws of the state of 
Kansas. 
 
SECTION 15.  PAYMENT OF COSTS. 
In accordance with statute, Grantee shall be responsible for payment of all costs and expense 
of publishing this Ordinance, and any amendments thereof. 
 
SECTION 16.  SEVERABILITY.  
If any clause, sentence, or section of this Ordinance, or any portion thereof, shall be held to be 
invalid by a court of competent jurisdiction, such decision shall not affect the validity of the 
remainder, as a whole or any part thereof, other than the part declared invalid; provided, 
however, the City or Grantee may elect to declare the entire Ordinance is invalidated if the 
portion declared invalid is, in the judgment of the City or Grantee, an essential part of the 
Ordinance.  
 
SECTION 17.  FORCE MAJEURE. 
Each and every provision hereof shall be reasonably subject to acts of God, fires, strikes, riots, 
floods, war and other disasters beyond Grantee’s or the City’s control. 
 

(Ord. No. 1942; Effective Date 04-05-2002) 
(Ord. No. 2144; Effective Date 01-20-2006) 
(Ord. No. 2417; Effective Date 12-05-2009) 
(Ord. No. 2585; Effective Date 11-16-2012) 
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ARTICLE 16. XO KANSAS, INC. 
 
1. Definitions. For the purpose of this franchise ordinance, the following words and 

phrases and their derivations shall have the following meaning: 
 
‘Cable’ includes both the coaxial cable used to transmit signals of high frequency, and fiber 

optic cable that consists of a bundle of thin insulated glass strands used to transmit data, 
voice, video and other communications, and any other assembly of materials so 
classified generically as cable. 

‘Cable Service’  means the one-way transmission to subscribers of video programming or other 
programming service, and subscriber interaction, if any, which is required for selection 
and use of video programming or other programming service, as defined by 47 USC  
§522(6), any successor statute of similar import. 

‘City’ means the City of Leawood, Kansas, a municipal corporation, and if applicable, the 
territorial boundaries of the City of Leawood as now constituted or as shall hereafter 
exist. 

‘Facilities’  means lines, pipes, wires, cables, conduits, ducts, culverts, hoses, irrigation 
systems, manholes, poles, towers, vaults, pedestals, boxes, appliances, antennas, 
repeaters, micro cells, Pico cells, amplifiers, transmitters, gates, meters, appurtenances, 
or other equipment used by the franchisee for the purposes of conducting franchise 
operations and providing service to subscribers. 

‘Franchise Ordinance’ means this ordinance passed to grant the telecommunications 
franchise to franchisee.  This ordinance shall operate as an agreement or contract 
between the City and franchisee and shall be subject to the laws of the State of Kansas. 

‘Franchisee’ means XO Kansas, Inc., or its successors, transferees, or assigns. 
‘Franchise Fee’ means the fee imposed by the City on franchisee solely because of its status 

as such, in accordance to K.S.A. § 12-2001.  It shall not include:  [1]  any tax, fee, or 
assessment of general applicability including any which are imposed on franchisee;  [2]  
requirements or charges incidental to the awarding or enforcing the franchise ordinance, 
including payments for bonds, security funds, letters of credit, insurance, indemnification, 
penalties, or liquidated damages,  [3]  any permit fee or other fee imposed under any 
valid right-of-way ordinance, or [4]  any other fee imposed by federal, state, or local law. 

‘Gross Revenues’ means those revenues less uncollectible, derived from the following:  [1]  
recurring local exchange service for business and residence which includes basic 
exchange service, touch tone, optional calling features, and measured local calls;  [2]  
recurring local exchange access line services for pay phone lines provided by franchisee 
to all pay phone service providers;  [3]  local directory assistance revenue;  [4]  line 
status verification/busy interrupt revenue;  [5]  local operator assistance revenue;  [6] 
nonrecurring local exchange service revenue which shall include customer service for 
installation of lines, reconnection of service and charge for duplicate bills.  All other 
revenues, including, but not limited to, revenues from extended area service, unbundled 
network elements, nonregulated services, carrier and end user access, long distance, 
and all other services not wholly local in nature are excluded from ‘gross revenues.’  
Further, ‘gross revenues’ shall be reduced by bad debt expenses and uncollectible and 
late charges shall not be included within ‘gross revenues.’  If during the term of this 
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franchise ordinance franchisee offers additional services of a wholly local nature which if 
in existence at the effective date of the franchise ordinance would have been included 
with the definition of ‘gross revenues,’ such services shall be included from the date of 
the offering of such services in the City for the remaining term of the franchise 
ordinance. 

‘Open Video System’  means the provision of video programming service as described in and 
subject to 47 USC  § 573, or a successor statute of similar import. 

‘Person’ means any natural or corporate person, business association or business entity 
including, but not limited to, a partnership, a sole proprietorship, a political subdivision, a 
public or private agency of any kind, a utility, a successor or assign of any of the 
foregoing, or any other legal entity. 

‘Right-of-Way’ means the area on, below or above the present and future streets, alleys, 
avenues, roads, sidewalks, highways, parkways or boulevards dedicated as right-of-
way. 

‘Service’  means a commodity used by the public and provided through franchisee’s facilities. 
‘Subscriber’ means any person who receives services from franchisee services. 
‘Telecommunications’ means the transmission, between or among points specified by the 

user, of information of the user’s choosing, without change in the form or content of the 
information as sent and received, as defined by 47 USC  § 153(43), and successor 
statute of similar import. 

‘Telecommunications service’  means the offering of telecommunications for a fee directly to 
the public, or to such classes or users as to be effectively available directly to the public, 
regardless of the facilities used, as defined by 47 USC  § 153(46), a successor statute or 
similar import. 

‘Utility Easement’ means, for the purpose of this ordinance, an easement dedicated to the City 
for the purpose of utilities. 

 
Section 2. Grant.  Franchisee is hereby granted the right, privilege and franchise to 

construct, operate, and maintain facilities in, through and along the City’s right-of-
way and utility easements for the purposes of supplying local 
telecommunications services on a nonexclusive basis within the City, subject, 
however, to the terms and conditions herein set forth within this ordinance.  As a 
condition of this grant, franchisee is required to obtain and is responsible for any 
necessary permit, license, certification, grant, registration or any other 
authorization required by any appropriate governmental entity, including, but not 
limited to, the City, the FCC or the KCC, subject to franchisee’s right to challenge 
in good faith such requirements as established by the FCC, KCC or other City 
ordinance. 
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This franchise does not provide franchisee the right to provide cable service as a 
cable operator [as defined by 47 USC  § 522(5)] within the City.  Upon 
franchisee’s request for a franchise to provide cable service as a cable operator 
[as defined by 47 USC  § 522(5)] within the City, the City agrees to timely 
negotiate such franchise in good faith with franchisee.  Franchisee agrees that 
this franchise does not permit franchisee to operate an open video system 
without payment of fees permitted by 47 USC  § 573(c)(2)(B) and without 
complying with FCC regulations promulgated pursuant to 47 USC  § 573. 

 
Section 3. Use of Public Right-of-Way and Utility Easements. Franchisee’s facilities 

shall be located in the right-of-way and utility easements as now constructed and 
as further authorized by the City in accordance with all applicable laws, statutes 
and/or ordinances.  Nothing in this agreement shall authorize Franchisee to 
locate its facilities on or within any City owned parkland property or any other City 
owned property unless authorized by separate agreement.  Placement, changes, 
additions, replacements, maintenance and repairs to franchisee’s facilities shall 
be conducted in compliance with any applicable ordinance and/or permit 
requirement.  Franchisee will be responsible for obtaining all necessary permits 
as required by the City for work performed in the right-of-way and utility 
easements, as well as paying any associated permit fee.  In addition, franchisee 
shall be subject to all technical specifications, design criteria, policies now or 
hereafter adopted or promulgated by the City, or any other appropriate 
governmental entity.  In its use of the right-of-way and utility easements within 
the City, franchisee shall be subject to all right-of–way management ordinances 
and all other applicable rules, regulations, policies, laws, orders, resolutions, and 
ordinances now or hereafter adopted or promulgated by any appropriate 
governmental entity now or hereafter having jurisdiction, including, but not limited 
to the City in the reasonable exercise of its police powers. 

 
Section 4. Franchise Fee. Franchisee shall pay the greater of $12,000 or an annual 

sum of $2.50 per lineal foot for all fiber in the right-of-way. This payment shall be 
due on the effective date of the ordinance and annually thereafter.  In the event 
franchisee provides local service to customers within the City, franchisee shall 
notify the City Clerk.  At such time, the franchise fee shall be the greater of the 
above prescribed amount, or five [5%] percent of its gross revenues as defined 
herein.  Payment on the basis of gross revenues shall be made on a monthly 
basis without invoice or reminder from the City, and paid within forty-five [45] 
days after the last day of the applicable month. 

 
All payments herein provided shall be in addition to, not in lieu of, all other taxes, 
charges, assessments, fees and impositions of general applicability that are or 
may be imposed by the City, with the exception of any annual occupation license.  
Franchisee shall pay interest at an annual rate of ten [10%] percent for each 
month or fraction thereof on any late payment of the charge provided for in this 
franchise ordinance. 
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Section 5. City’s Right to Audit and Access to Records. If franchisee is providing 
service within the City, franchisee shall annually file with the City of Leawood a 
gross receipts report regarding all applicable monthly revenues and all relevant 
codes.  Franchisee and the City agree that such information is confidential and 
proprietary and agree that such information shall remain the sole property of 
franchisee and agree that pursuant to K.S.A. § 45-221(18), as amended, such 
information does not constitute public records subject to K.S.A. § 45-218, as 
amended.  In the event the City is required by to disclose such information, the 
City shall provide franchisee seven [7] days advance notice of its intent to 
disclose such information and shall take such action as may be reasonably 
required to cooperate with the franchisee to safeguard such information.  The 
City shall also have access to and the right to examine, at all reasonable times, 
all books, receipts, files, records and documents of the franchisee necessary to 
verify the correctness of such statement and to correct the same, if found to be 
erroneous.  If such statement of gross revenues is incorrect, then such payment 
shall be made upon such corrected statement, including interest on said amount 
at the annual rate of ten [10%] percent. 

 
Regardless of whether franchisee is providing service within the City, the City’s 
acceptance of any payment determined as hereinbefore provided to be deficient 
shall not be construed as a release of liability from the City or an accord or 
satisfaction of any claim that the City may have for additional sums owed by 
franchisee.  In addition to access to the records of franchisee for audits, upon 
request, franchisee shall provide reasonable access to records necessary to 
verify compliance with the terms of this franchise ordinance. 

 
Section 6. Term.  This franchisee ordinance shall be effective for a term of one [1] 

year from the effective date.   
 
Section 7. Renegotiation of Franchise.  If the City has a good faith belief that 

franchisee is offering local telecommunications services within the City beyond 
those telecommunications services contemplated by this ordnance, the City may 
seek renegotiation of this franchise if the City reasonably believes that such 
services constitute local telecommunications services subject to a franchise fee 
under K.S.A. § 12-2001.  In the event the City seeks renegotiation under such 
circumstances, franchisee agrees to negotiate with the City in good faith in a 
timely manner.  Nothing herein shall preclude the City from seeking a separate 
franchise agreement with franchisee if the City has a good faith belief that 
franchisee is offering services other than telecommunications services that are 
subject to a franchise fee under K.S.A. § 12-2001.  The purpose of this provision 
is to allow the City to ensure that franchisee is paying a franchise fee for all 
services for which a franchise fee is appropriate. 
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Section 8. Description of Service. Franchisee shall on a semi-annual basis provide 
the City with a description of new local telecommunications services offered 
within the City during the prior six-month period.  In the event franchisee offers 
new services [other than telecommunications services, extended area service, 
unbundled network elements, nonregulated services, carrier and end user 
access and long distance], franchisee shall notify the City of such services on a 
semi-annual basis. 

 
Section 9. Franchisee Information. Franchisee shall, at its own expense, annually 

submit to the City the following information: 
 

a. A report of the franchisee’s gross revenues as referenced by Section 5 
herein [only if franchisee is providing service within the City]; and 

b. A summary of the previous year’s development of franchise facilities, 
including but not limited to, the location of facilities during the year, and 
franchisee’s plan of development of facilities for the next year – Note:  in 
lieu of this requirement, franchisee’s right-of-way director may meet in 
person with the City’s Public Works Director to discuss these issues; and 

c. Information as to the number of subscribers in the City of Leawood [only if 
franchisee is providing service within the City].  Note:  this requirement 
does not include giving the identification of the subscribers. 

 
Section 10. Subscriber Rates. Franchisee’s charges to subscribers will comply with all 

applicable federal and state regulations.  Upon request, franchisee shall file with 
the City Clerk a schedule of current rates in effect when such rates are not on file 
and publicly available from the KCC.  When provided so by state or federal law, 
the City may at any time fix a reasonable schedule of maximum rates to be 
charged to the City and its residents. 

 
Section 11. Use of Facilities by Other Service Providers. On a semi-annual basis, 

franchisee shall notify the City of the identity of local service providers that have 
been granted a certificate of convenience to offer local telecommunications 
services within the State of Kansas.  Franchisee shall also provide the City on a 
semi-annual basis of the identity of entities with which franchisee has entered 
into an interconnection and/or resale agreement within the State of Kansas. 
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Section 12. Transfer of Franchise. Pursuant to the written permission of the City, 
which shall not be unreasonably withheld, franchisee shall have the right to 
assign this franchise, and the rights and privileges herein granted, to any person, 
firm or corporation, and any such assignee, by accepting such assignment, shall 
be bound by the terms and provisions hereof.  City approval may be denied only 
upon a good faith finding by the City that the assignee lacks the legal, technical 
or financial qualifications to perform its obligations in accordance with this 
franchise ordinance or any other appropriate governmental requirement.  If 
franchisee should seek approval to assign this franchise, franchisee shall notify 
the City in writing.  All such assignments shall be in writing and authenticated 
copies thereof shall be filed with the City Clerk.  This franchise shall be 
assignable only in accordance with the laws of the State of Kansas, as the same 
may exist at the time when any assignment is made.  Any attempts to transfer, 
assign or otherwise dispose of the rights granted herein by the City or 
franchisee’s facilities not conforming with the requirements of this section shall 
be null and void. 

 
Section 13. Other Service Providers. Franchisee shall not interfere with any agreement 

between the City and another service provider.  Additionally, if and when the City 
requires or negotiates to have another service provider cease to use its existing 
poles and to relocate its facilities underground, all other service providers using 
the same poles, including franchisee when applicable, shall also relocate their 
facilities underground at that time; provided, however, that such placement is 
economically reasonable.  The City shall not unreasonably enter into such an 
agreement with another service provider, and notice of any intent to enter into 
such an agreement shall be timely provided to franchisee. 

 
Section 14. Notification Procedure. Any required or permitted notice under this 

franchise ordinance shall be in writing.  Notice upon the City shall be delivered to 
the City Clerk by first class United States Mail or by personal delivery.  Notice 
upon franchisee shall be delivered by first class United States Mail or by personal 
delivery to: 

 
XO Kansas, Inc.  
Director, Regulatory and External Affairs 
2700 Summit Ave., Suite 172 
Plano, TX  75074 
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Section 15. Indemnification. Upon notice by the City, franchisee shall fully indemnify, 
defend and hold harmless the City, its officers, employees, agents and 
authorized contractors from and against any and all claims, demands, suits, 
proceedings, and actions, liability and judgment by other persons for damages, 
losses, costs, and expenses, including attorney fees or otherwise, to the extent 
caused by franchisee’s actions and operations of its telecommunications service 
in accordance to this ordinance.  The City agrees to immediately notify 
franchisee of any such claim, demand, suit, proceeding, and/or action, by 
providing written notice via certified mail to franchisee.  Nothing herein shall be 
deemed to prevent the City, or any agent from participating in the defense of any 
litigation by their own counsel at their own expense.  Such participation shall not 
under any circumstances relieve franchisee from its duty to defend against 
liability or its duty to pay any judgment entered against the City, or its agents. 

 
Section 16. Liability Insurance Requirement. Franchisee shall file with the City evidence 

of liability insurance with an insurance company licensed to do business in 
Kansas in an amount not less than One Million Dollars [$1,000,000] per 
occurrence and Two Million Dollars [$2,000,000] in aggregate, to protect the City 
from and against all claims by any person whatsoever for loss or damage from 
personal injury, bodily injury, death or property damage occasioned by the 
service provider, or alleged to so have been caused or occurred.  If franchisee is 
self-insured, it shall provide the City proof of compliance regarding its ability to 
self-insure and proof of its ability to provide coverage in the above amounts. 

 
Section 17. Performance and Maintenance Bond Requirements. Franchisee shall at all 

times maintain in full force and effect a corporate surety bond in a form approved 
by the City Attorney, in an amount of $50,000, for a term consistent with the term 
of this franchise ordinance plus one additional year, conditioned upon 
franchisee’s faithful performance of the provisions, terms and conditions 
conferred herein.  An annual bond automatically renewed yearly during this 
period shall satisfy this requirement. 

 
Section 18. Reservation of Rights. In addition to any rights specifically reserved to the 

City by this franchise ordinance, the City reserves to itself every right and power 
available to it under the constitutions of the United States and the State of 
Kansas, and any other right or power, including, but not limited to all police 
powers and authority to regulate and legislate to protect and promote the public 
health, safety, welfare, and morals.  Nothing in this franchise ordinance shall limit 
or govern the right of the City to exercise its municipal authority to the fullest 
extent allowed by law.  The City shall have the right to waive any provision of the 
franchise, except those required by federal or state law, if the City determines:  
[a]  that it is in the public interest to do so; and [b] that the enforcement of such 
provision will impose an undue hardship on franchisee or its subscribers.  To be 
effective, such waiver shall be evidenced by a statement in writing signed by a 
duly authorized representative of the City.  The waiver of any provision in any 
one instance shall not be deemed a waiver of such provision subsequent to such 



 
 

Code of the City of Leawood 
B - 132 

instance nor be deemed a waiver of any other provision of this franchise 
ordinance unless the statement so recites.  Further, the City hereby reserves to 
itself the right to intervene in any suit, action or proceeding involving the 
provisions herein. 

 
Section 19. Forfeiture of Franchise. In case of the failure of franchisee to comply with 

any of the provisions of this franchise ordinance, or if franchisee should do or 
cause to be done any act or thing prohibited by or in violation of the terms of this 
franchise ordinance, franchisee shall forfeit all rights and privileges granted by 
this franchise and all rights hereunder shall cease, terminate and become null 
and void, provided that said forfeiture shall not take effect until the City shall carry 
out the following proceedings: 

 
 a. For violations concerning the use of the right-of-way and/or utility 

easements as described in Section 3 of this franchise ordinance and deemed by 
the Public Works Director to be a public nuisance and/or emergency, the 
following procedure shall apply.  The City shall provide written notice by certified 
mail to franchisee of any such violation, setting forth in detail the conditions of 
neglect, default or failure complained of.  Franchisee shall have fourteen [14] 
days subsequent to receipt of such notice to inform the City in writing of the 
action franchisee shall take to correct the violation.  Such corrective action shall 
be completed within thirty [30] days subsequent to receipt of notice unless 
otherwise agreed to by the City.  If, at the end of such period, the City deems that 
the conditions of such franchise have not been complied with by franchisee and 
that such franchise is subject to cancellation by reason thereof, the City shall 
enact an ordinance setting out the grounds upon which said franchise is to be 
canceled and terminated.  If franchisee fails to take corrective action within the 
30-day period set forth above, nothing herein shall preclude the City from 
maintaining an action against franchisee to recover damages as a result of such 
failure to take corrective action, including, but not limited to, reasonable costs of 
corrective action incurred by the City. 

 b. For all other violations of the franchise ordinance, the following procedure 
shall apply.  The City shall provide written notice by certified mail to franchisee of 
any such violation, setting forth in detail the conditions of neglect, default or 
failure complained of.  Franchisee shall have ninety [90] days after the mailing of 
such notice in which to comply with the conditions of this franchise.  If at the end 
of such period the City deems that the conditions of such franchise have not 
been complied with by franchisee and that such franchise is subject to 
cancellation by reason thereof, the City shall enact an ordinance setting out the 
grounds upon which said franchise is to be canceled and terminated. 

 c. If within thirty [30] days after the effective date of an ordinance to 
terminate the franchise, in accordance with 19(a) or 19(b) herein, the franchisee 
shall not have instituted an action in the District Court of  Johnson County, 
Kansas, to determine whether or not the franchisee has violated the terms of this 
franchise and that the franchise is subject to cancellation by reason thereof, such 
franchise shall be canceled and terminated at the end of such thirty-day period.  
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If within such thirty [30] day period the franchisee does institute an action, as 
above provided, and prosecutes such action to final judgment with due diligence, 
then, if the court finds that the franchise is subject to cancellation by reason of 
the violation of its terms, this franchise shall immediately terminate after such 
final judgment is rendered and all available appeals exhausted. 

 
In addition to any other remedy available herein or and at law or equity, either party shall 
have the authority to maintain civil suits or actions in any court of competent jurisdiction 
for the purpose of enforcing the provisions of this franchise ordinance and/or to abate 
nuisances maintained in violation thereof. 

 
Section 20. Revocation of Franchise. In addition to all other revocation rights and powers 

herein or otherwise enjoyed by the City, the City shall have the additional and 
separate right to revoke this franchise and all rights and privileges of the 
franchisee as a result of and in response to any of the following events or 
reasons: 

 
 a. Any provision of this franchise ordinance is adjudged by a Court of 

Competent Jurisdiction to be invalid or unenforceable and said judicial act and 
declaration is deemed by the Governing Body to constitute such a material 
consideration for the granting of this franchise ordinance as to cause the same to 
become null and void; or 

 b. Franchisee commits an act of fraud or deceit against the City in obtaining 
the grant of this franchise herein conferred, or upon being granted franchisee 
commits such an act against the City. 

 
To revoke this franchise in accordance with the provisions of this section 
regarding Revocation of Franchise, the following procedure shall apply.  The City 
shall enact an ordinance setting out the grounds upon which said franchise is to 
be canceled and terminated.  Prior to the enactment of such ordinance, 
franchisee shall be provided with timely written notice by certified mail, and 
franchisee shall be allowed to address the Governing Body before final 
consideration of such ordinance.  If within thirty [30] days after the effective date 
of such ordinance to terminate the franchise the franchisee shall not have 
instituted an action in the District Court of Johnson County, Kansas, to determine 
whether or not the franchise was appropriately terminated in accordance to the 
provisions of this section and is subject to cancellation by reason thereof, such 
franchise shall be canceled and terminated at the end of such thirty-day period.  
If, within such thirty [30] day period, the franchisee does institute an action, as 
above provided, and prosecutes such action to final judgment with due diligence, 
then, if the Court finds that the franchise is subject to cancellation by the reason 
addressed by this section, this franchise shall immediately terminate after such 
final judgment is rendered and all available appeals exhausted. 
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Section 21. Miscellaneous Provisions. 
a. Nonexclusive Clause. The privilege to construct, erect, operate and maintain 

franchisee’s facilities and to provide service within the City is nonexclusive.  The 
City expressly reserves the right to grant other franchises to other persons.  
However, no such additional franchise shall in any way affect the rights or 
obligations of franchisee. 

b. Exclusive Benefit of Franchise Right by Franchisee. The rights granted to 
franchisee by this franchise ordinance shall be for the sole use of franchisee to 
provide telecommunications services as authorized herein.  These rights are for 
the exclusive benefit of franchisee, except where otherwise provided herein, or 
when authorized by the City. 

c. Franchisee is Without Remedy Against the City. Franchisee shall have no 
remedy or recourse whatsoever against the City for any loss, cost, expense, or 
damage arising from the enactment of the provisions or requirements of this 
franchise ordinance, or for the failure of the City to have the authority to grant, all, 
or any part, of the franchise ordinance granted.  Second, franchisee expressly 
acknowledges that it accepted the franchise ordinance granted in reliance upon 
its independent and personal investigation and understanding of the power and 
authority of the City to grant the franchise conferred upon franchisee.  Third, 
franchisee acknowledges by its acceptance of this franchise ordinance that it has 
not been induced to enter into this franchise upon any understanding, or promise, 
whether given verbally or in writing by or on behalf of the City, or by any other 
person concerning any term or condition of this franchise ordinance not 
expressed herein.  Finally, franchisee acknowledges by the acceptance of this 
franchise that it has carefully read the provisions, terms, and conditions of this 
franchise ordinance and is willing to, and does accept, all of the risk attendant to 
the provisions, terms, and conditions. 

d. Federal, State and City Jurisdiction. This franchise ordinance shall be construed 
in a manner consistent with all applicable federal, state, and local laws.  
Notwithstanding any other provisions of this franchise ordinance to the contrary, 
the construction, operation and maintenance of franchise facilities by franchisee 
or its agent shall be in accordance with all laws and regulations of the United 
States, the State, and any political subdivision thereof, or any administrative 
agency thereof, having jurisdiction.  In addition, franchisee shall meet or exceed 
the most stringent technical standards set by regulatory bodies, including, but not 
limited to the City, now or hereafter having jurisdiction.  Franchisee’s rights are 
subject to the police powers of the City to adopt and enforce ordinances 
necessary to the health, safety, and welfare of the public.  Franchisee shall 
comply with all applicable general laws and ordinances enacted by the City 
pursuant to that power.  Finally, franchisee’s failure to comply with any law or 
regulation governing the operation of said franchise facilities may result in a 
forfeiture of the franchise in accordance with the provisions of this franchise 
ordinance. 
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e. Attachment to Poles. Nothing in this franchise ordinance shall be construed to 
require or permit any telephone, electric light or power wire attachments by either 
the City or franchisee on the poles of the other.  If such attachments are desired 
by either party, then a separate non-contingent agreement shall be prerequisite 
to such attachments. 

f. Failure to Enforce. The failure of either party to enforce and remedy any 
noncompliance of the terms and conditions of this franchise shall not constitute a 
waiver of rights nor a waiver of the other party’s obligations as provided herein. 

g. Force Majeure. Each and every provision hereof shall be subject to acts of 
God, fires, strikes, riots, floods, war and other disasters beyond franchisee’s or 
the City’s control. 

h. Severability. Any section, subsection, sentence, clause, phrase, or portion of 
this franchise ordinance is for any reason held invalid or unconstitutional by any 
court or administrative agency of competent jurisdiction, such portion shall be 
deemed a separate, distinct, and independent provision and such holding shall 
not affect the validity of the remaining portions hereof. 

 
Section 22. Repeal of Other Ordinances. All other ordinances, agreements and 

resolutions or parts thereof inconsistent or in conflict with the terms hereof shall 
be canceled, annulled, repealed, and set aside; provided, that this franchise 
ordinance shall not take effect or become in force until the requirements for 
adopting a franchise ordinance under Kansas statute have occurred. 

 
Section 23. Effectiveness. This franchise ordinance is made under and in conformity 

with the laws of the State of Kansas.  Before the final passage of this ordinance, 
it shall be read at three [3] regular meetings of the Governing Body.  After final 
passage, this ordinance shall take effect and be in force after the expiration of 
sixty [60] days from the date of final passage by the Governing Body and after 
publication in the official City newspaper for two [2] consecutive weeks following 
final passage, unless a proper protest is filed, or franchisee fails to provide 
written acceptance within the sixty [60] day period. 

(Ord. 1944; Effective Date 04-20-2002) 
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ARTICLE 17. TELCOVE INVESTMENT, LLC 
 
SECTION 1. DEFINITIONS. 
 For the purposes of this Ordinance the following words and phrases shall have the 

meaning given herein.  When not inconsistent within the context, words used in the 
present tense include the future tense and words in the single number include the plural 
number. The word "shall" is always mandatory, and not merely directory. 
a. "Access line" - shall mean and be limited to retail billed and collected residential 

lines; business lines; ISDN lines; PBX trunks and simulated exchange access 
lines provided by a central office based switching arrangement where all stations 
served by such simulated exchange access lines are used by a single customer 
of the provider of such arrangement. Access line may not be construed to include 
interoffice transport or other transmission media that do not terminate at an end 
user customer's premises, or to permit duplicate or multiple assessment of 
access line rates on the provision of a single service or on the multiple 
communications paths derived from a billed and collected access line. Access 
line shall not include the following: Wireless telecommunications services, the 
sale or lease of unbundled loop facilities, special access services, lines providing 
only data services without voice services processed by a telecommunications 
local exchange service provider or private line service arrangements. 

b. "Access line count" - means the number of access lines serving consumers 
within the corporate boundaries of the City on the last day of each month.  

c. "Access line fee" - means a fee determined by the City, up to a maximum as set 
out in K.S.A. 12-2001(c)(2), and amendments thereto, to be used by Grantee in 
calculating the amount of Access line remittance. 

d. "Access line remittance" - means the amount to be paid by Grantee to City, the 
total of which is calculated by multiplying the Access line fee, as determined in 
the City, by the number of Access lines served by Grantee within the City for 
each month in that calendar quarter.  

e. "City" - means the City of Leawood. 
f. "Contract franchise" - means this Ordinance granting the right, privilege and 

franchise to Grantee to provide telecommunications services within the City. 
g. "Facilities" - means telephone and telecommunications lines, conduits, 

manholes, ducts, wires, cables, pipes, poles, towers, vaults, appliances, optic 
fiber, and all equipment used to provide telecommunication services. 

h. "Grantee" - means TelCove Investment, LLC, a telecommunications local 
exchange service provider.  References to Grantee shall also include as 
appropriate any and all successors and assigns. 

i. “Gross Receipts” - shall mean only those receipts collected from within the 
corporate boundaries of the City enacting the contract franchise and which are 
derived from the following:  (1) Recurring local exchange service for business 
and residence which includes basic exchange service, touch tone, optional 
calling features and measured local calls; (2) Recurring local exchange access 
line services for pay phone lines provided by Grantee to all pay phone service 
providers; (3) Local directory assistance revenue; (4) Line status verification/ 
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busy interrupt revenue; (5) Local operator assistance revenue; (6) Nonrecurring 
local exchange service revenue which shall include customer service for 
installation of lines, reconnection of service and charge for duplicate bills; and (7) 
Revenue received by Grantee from resellers or others which use Grantee’s 
Facilities.  All other revenues, including, but not limited to, revenues from 
extended area service, the sale or lease of unbundled network elements, 
nonregulated services, carrier and end user access, long distance, wireless 
telecommunications services, lines providing only data service without voice 
services processed by a telecommunications local exchange service provider, 
private line service arrangements, internet, broadband and all other services not 
wholly local in nature are excluded from gross receipts.  Gross receipts shall be 
reduced by bad debt expenses. Uncollectible and late charges shall not be 
included within gross receipts. If Grantee offers additional services of a wholly 
local nature which if in existence on or before July 1, 2002 would have been 
included with the definition of Gross Receipts, such services shall be included 
from the date of the offering of such services within the City. 

j. "Local exchange service" - means local switched telecommunications service 
within any local exchange service area approved by the state Corporation 
Commission, regardless of the medium by which the local telecommunications 
service is provided. The term local exchange service shall not include wireless 
communication services.  

k. "Public right-of-way" - means only the area of real property in which the City has 
a dedicated or acquired right-of-way interest in the real property. It shall include 
the area on, below or above the present and future streets, alleys, avenues, 
roads, highways, parkways or boulevards dedicated or acquired as right-of-way. 
The term does not include the airwaves above a right-of-way with regard to 
wireless telecommunications or other non-wire telecommunications or broadcast 
service, easements obtained by utilities or private easements in platted 
subdivisions or tracts.  

l. "Telecommunication services" - means providing the means of transmission, 
between or among points specified by the user, of information of the user's 
choosing, without change in the form or content of the information as sent and 
received.  

 
SECTION 2. GRANT OF CONTRACT FRANCHISE. 

a. There is hereby granted to Grantee this nonexclusive Contract franchise to 
construct, maintain, extend and operate its Facilities along, across, upon or 
under any Public right-of-way for the purpose of supplying Telecommunication 
services to the consumers or recipients of such service located within the 
corporate boundaries of the City, for the term of this Contract franchise, subject 
to the terms and conditions of this Contract franchise.  

b. The grant of this Contract franchise by the City shall not convey title, equitable or 
legal, in the Public right-of-way, and shall give only the right to occupy the Public 
right-of-way, for the purposes and for the period stated in this Contract franchise.  
This Contract franchise does not:  
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1. Grant the right to use Facilities or any other property, telecommunications 
related or otherwise, owned or controlled by the City or a third-party, 
without the consent of such party; 

2. Grant the authority to construct, maintain or operate any Facility or related 
appurtenance on property owned by the City outside of the Public right-of-
way, specifically including, but not limited to, parkland property, City Hall 
property or public works facility property; or 

3. Excuse Grantee from obtaining appropriate access or attachment 
agreements before locating its Facilities on the Facilities owned or 
controlled by the City or a third-party. 

c. As a condition of this grant, Grantee is required to obtain and is responsible for 
any necessary permit, license, certification, grant, registration or any other 
authorization required by any appropriate governmental entity, including, but not 
limited to, the City, the FCC or the Kansas Corporation Commission (KCC). 
Grantee shall also comply with all applicable laws, statutes and/or city 
regulations (including, but not limited to those relating to the construction and use 
of the Public right-of-way or other public property). 

d. Grantee shall not provide any additional services for which a franchise is required 
by the City without first obtaining a separate franchise from the City or amending 
this Contract franchise, and Grantee shall not knowingly allow the use of its 
Facilities by any third party in violation of any federal, state or local law.  In 
particular, this Contract franchise does not provide Grantee the right to provide 
cable service as a cable operator (as defined by 47 U.S.C. § 522 (5)) within the 
City.  Grantee agrees that this franchise does not permit it to operate an open 
video system without payment of fees permitted by 47 U.S.C. § 573(c)(2)(B) and 
without complying with FCC regulations promulgated pursuant to 47 U.S.C. § 
573.  

e. This authority to occupy the Public right-of-way shall be granted in a 
competitively neutral and nondiscriminatory basis and not in conflict with state or 
federal law.   

 
SECTION 3. USE OF PUBLIC RIGHT-OF-WAY. 

a. Pursuant to K.S.A. 17-1902, and amendments thereto, and subject to the 
provisions of this Contract franchise, Grantee shall have the right to construct, 
maintain and operate its Facilities along, across, upon and under the Public right-
of-way. Such Facilities shall be so constructed and maintained as not to obstruct 
or hinder the usual travel or public safety on such public ways or obstruct the 
legal use by other utilities.  
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b. Grantee’s use of the Public right-of-way shall always be subject and subordinate 
to the reasonable public health, safety and welfare requirements and regulations 
of the City.  The City may exercise its home rule powers in its administration and 
regulation related to the management of the Public right-of-way; provided that 
any such exercise must be competitively neutral and may not be unreasonable or 
discriminatory. Grantee shall be subject to all applicable laws and statutes, 
and/or rules, regulations, policies, resolutions and ordinances adopted by the 
City, relating to the construction and use of the Public right-of-way, including, but 
not limited to, the City’s Ordinance for Managing the Use and Occupancy of 
Public Right-of-way, adopted as Ordinance No.1834C, and amendments thereto.   

  c. Grantee shall participate in the Kansas One Call utility location program.   
 
SECTION 4. COMPENSATION TO THE CITY. 

a. In consideration of this Contract franchise, Grantee agrees to remit to the City a 
franchise fee of 5% of Gross Receipts.  To determine the franchise fee, Grantee 
shall calculate the Gross Receipts and multiply such receipts by 5%.  Thereafter, 
subject to subsection (b) hereafter, compensation for each calendar year of the 
remaining term of this Contract franchise shall continue to be based on a sum 
equal to 5% of Gross Receipts, unless the City notifies Grantee prior to ninety 
days (90) before the end of the calendar year that it intends to switch to an 
Access line fee in the following calendar year; provided, such Access line fee 
shall not exceed $2.00 per Access line per month. In the event the City elects to 
change its basis of compensation, nothing herein precludes the City from 
switching its basis of compensation back, provided the City provides Grantee 
with written notice ninety days (90) before the end of the calendar year. 
Notwithstanding any of the foregoing, City acknowledges Grantee’s right to add 
to its end users customers bill a surcharge equal to the pro rata share of any 
such gross receipts or access line fee as set forth in K.S.A. 12-2001(r).   

b. Beginning January 1, 2004, and every 36 months thereafter, the City, subject to 
the public notification procedures set forth in K.S.A. 12-2001 (m), and 
amendments thereto, may elect to adopt an increased Access line fee or gross 
receipts fee subject to the provisions and maximum fee limitations contained in 
K.S.A. 12-2001, and amendments thereto, or may choose to decline all or any 
portion of any increase in the Access line fee.   

c. Grantee shall pay on a quarterly basis without requirement for invoice or 
reminder from the City, and within 45 days of the last day of the quarter for which 
the payment applies franchise fees due and payable to the City.  If any franchise 
fee, or any portion thereof, is not postmarked or delivered on or before the due 
date, interest thereon shall accrue from the due date until received, at the 
applicable statutory interest rate.    
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d. Upon written request by the City, but no more than once per quarter, Grantee 
shall submit to the City either a gross receipts or access line statement showing 
the manner in which the franchise fee was calculated.   

e. No acceptance by the City of any franchise fee shall be construed as an accord 
that the amount paid is in fact the correct amount, nor shall acceptance of any 
franchise fee payment be construed as a release of any claim of the City. Any 
dispute concerning the amount due under this Section shall be resolved in the 
manner set forth in K.S.A. 12-2001, and amendments thereto. 

f. The City shall have the right to examine, upon written notice to Grantee no more 
often than once per calendar year, those records necessary to verify the 
correctness of the franchise fees paid by Grantee.   

g. Unless previously paid, within sixty (60) days of the effective date of this Contract 
franchise, Grantee shall pay to the City a one-time application fee of One 
Thousand Dollars ($1000.00). The parties agree that such fee reimburses the 
City for its reasonable, actual and verifiable costs of reviewing and approving this 
Contract franchise.   

h. The franchise fee required herein shall be in addition to, not in lieu of, all taxes, 
charges, assessments, licenses, fees and impositions otherwise applicable that 
are or may be imposed by the City under K.S.A. 12-2001 and 17-1902, and 
amendments thereto.  The franchise fee is compensation for use of the Public 
right-of-way and shall in no way be deemed a tax of any kind.       

i. Grantee shall remit an access line (franchise) fee or gross receipts (franchise) 
fee to the City on those access lines that have been resold to another 
telecommunications local exchange service provider, but in such case the City 
shall not collect a franchise fee from the reseller service provider and shall not 
require the reseller service provider to enter a contract franchise ordinance. 

 
SECTION 5.  INDEMNITY AND HOLD HARMLESS. 
 It shall be the responsibility of Grantee to take reasonably adequate measures to protect 

and defend its Facilities in the Public right-of-way from harm or damage. If Grantee fails 
to accurately or timely locate Facilities when requested, in accordance with the Kansas 
Underground Utility Damage Prevention Act, K.S.A. 66-1801 et seq., it has no claim for 
costs or damages against the City and its authorized contractors unless such parties are 
responsible for the harm or damage caused by their negligence or intentional conduct.  
The City and its authorized contractors shall be responsible to take reasonable 
precautionary measures including calling for utility locations and observing marker posts 
when working near Grantee’s Facilities.    
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 Grantee shall indemnify and hold the City and its officers and employees harmless 
against any and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees 
(including reasonable attorney fees and costs of defense), proceedings, actions, 
demands, causes of action, liability and suits of any kind and nature, including personal 
or bodily injury (including death), property damage or other harm for which recovery of 
damages is sought, to the extent that it is found by a court of competent jurisdiction to be 
caused by the negligence of Grantee, any agent, officer, director, representative, 
employee, affiliate or subcontractor of Grantee, or its respective officers, agents, 
employees, directors or representatives, while installing, repairing or maintaining 
Facilities in the Public right-of-way.  

 
 The indemnity provided by this subsection does not apply to any liability resulting from 

the negligence of the City, its officers, employees, contractors or subcontractors. If 
Grantee and the City are found jointly liable by a court of competent jurisdiction, liability 
shall be apportioned comparatively in accordance with the laws of this state without, 
however, waiving any governmental immunity available to the City under state law and 
without waiving any defenses of the parties under state or federal law. This section is 
solely for the benefit of the City and Grantee and does not create or grant any rights, 
contractual or otherwise, to any other person or entity. 

 
 Grantee or City shall promptly advise the other in writing of any known claim or demand 

against Grantee or the City related to or arising out of Grantee’s activities in the Public 
right-of-way. 

 
SECTION 6. INSURANCE REQUIREMENT AND PERFORMANCE BOND 
 a. During the term of this Contract franchise, Grantee shall obtain and 

maintain insurance coverage at its sole expense, with financially reputable 
insurers that are licensed to do business in the state of Kansas.  Should Grantee 
elect to use the services of an affiliated captive insurance company for this 
purpose, that company shall possess a certificate of authority from the Kansas 
Insurance Commissioner.  Grantee shall provide not less than the following 
insurance: 
 
1. Workers’ compensation as provided for under any worker’s compensation 

or similar law in the jurisdiction where any work is performed with an 
employers’ liability limit equal to the amount required by law.  

2. Commercial general liability, including coverage for contractual liability 
and products completed operations liability on an occurrence basis and 
not a claims made basis, with a limit of not less than One Million Dollars 
($1,000,000) combined single limit per occurrence for bodily injury, 
personal injury, and property damage liability and umbrella or excess 
liability insurance of not less than One Million Dollars ($1,000,000) per 
occurrence, One Million Dollars ($1,000,000) aggregate.  The City shall 
be included as an additional insured with respect to liability arising from 
Grantee’s operations under this Contract franchise.   
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b. As an alternative to the requirements of subsection (a), Grantee may 
demonstrate to the satisfaction of the City that it is self-insured and as such 
Grantee has the ability to provide coverage in an amount not less than one 
millions dollars ($1,000,000) per occurrence and two million dollars ($2,000,000) 
in aggregate, to protect the City from and against all claims by any person 
whatsoever for loss or damage from personal injury, bodily injury, death or 
property damage occasioned by Grantee, or alleged to so have been caused or 
occurred. 

c. Grantee shall, as a material condition of this Contract franchise, prior to the 
commencement of any work and prior to any renewal thereof, deliver to the City 
a certificate of insurance or evidence of self-insurance, satisfactory in form and 
content to the City, evidencing that the above insurance is in force and will not be 
cancelled or materially changed with respect to areas and entities covered 
without first giving the City thirty (30) days prior written notice. Grantee shall 
make available to the City on request the policy declarations page.    

d. Grantee shall, as a material condition of this Contract franchise, prior to the 
commencement of any work and prior to any renewal thereof, deliver to the City 
a performance bond in the amount of $50,000, payable to the City to ensure the 
appropriate and timely performance in the construction and maintenance of 
Facilities located in the Public right-of-way.  The required performance bond must 
be with good and sufficient sureties, issued by a surety company authorized to 
transact business in the State of Kansas, and satisfactory to the City Attorney in 
form and substance. 

 
SECTION 7. REVOCATION AND TERMINATION. 
 In case of failure on the part of Grantee to comply with any of the provisions of this 

Contract franchise, or if Grantee should do or cause to be done any act or thing 
prohibited by or in violation of the terms of this Contract franchise, Grantee shall forfeit 
all rights, privileges and franchise granted herein, and all such rights, privileges and 
franchise hereunder shall cease, terminate and become null and void, and this Contract 
franchise shall be deemed revoked or terminated, provided that said revocation or 
termination, shall not take effect until the City has completed the following procedures:  
Before the City proceeds to revoke and terminate this  Contract franchise, it shall first 
serve a written notice upon Grantee, setting forth in detail the neglect or failure 
complained of, and Grantee shall have sixty (60) days thereafter in which to comply with 
the conditions and requirements of this Contract franchise. If the City deems that the 
conditions have not been complied with, the City shall take action to revoke and 
terminate this Contract franchise by an affirmative vote of the City Council present at the 
meeting and voting, setting out the grounds upon which this Contract franchise is to be 
revoked and terminated; provided, to afford Grantee due process, Grantee shall first be 
provided reasonable notice of the date, time and location of the City Council’s 
consideration, and shall have the right to address the City Council regarding such 
matter. Nothing herein shall prevent the City from invoking any other remedy that may 
otherwise exist at law. Upon any determination by the City Council to revoke and 
terminate this Contract franchise, Grantee shall have thirty (30) days to appeal such 
decision to the District Court of Johnson County, Kansas.  This Contract franchise shall 
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be deemed revoked and terminated at the end of this thirty (30) day period, unless 
Grantee has instituted such an appeal. If Grantee does timely institute such an appeal, 
such revocation and termination shall remain pending and subject to the court’s final 
judgment. Provided, however, that the failure of Grantee to comply with any of the 
provisions of this Contract franchise or the doing or causing to be done by Grantee of 
anything prohibited by or in violation of the terms of this Contract franchise shall not be a 
ground for the revocation or termination thereof when such act or omission on the part of 
Grantee is due to any cause or delay beyond the control of Grantee or to bona fide legal 
proceedings.   

 
SECTION 8. RESERVATION OF RIGHTS. 

a. The City specifically reserves its right and authority as a public entity with 
responsibilities towards its citizens, to participate to the full extent allowed by law 
in proceedings concerning Grantee’s rates and services to ensure the rendering 
of efficient Telecommunications service and any other services at reasonable 
rates, and the maintenance of Grantee’s property in good repair.  

b. In granting its consent hereunder, the City does not in any manner waive its 
regulatory or other rights and powers under and by virtue of the laws of the State 
of Kansas as the same may be amended, its Home Rule powers under the 
Constitution of the State of Kansas, nor any of its rights and powers under or by 
virtue of present or future ordinances of the City.  

c. In granting its consent hereunder, Grantee does not in any manner waive its 
regulatory or other rights and powers under and by virtue of the laws of the State 
of Kansas as the same may be amended, or under the Constitution of the State 
of Kansas, nor any of its rights and powers under or by virtue of present or future 
ordinances of the City.   

d. In entering into this Contract franchise, neither the City's nor Grantee's present or 
future legal rights, positions, claims, assertions or arguments before any 
administrative agency or court of law are in any way prejudiced or waived.  By 
entering into the Contract franchise, neither the City nor Grantee waive any 
rights, but instead expressly reserve any and all rights, remedies, and arguments 
the City or Grantee may have at law or equity, without limitation, to argue, assert, 
and/or take any position as to the legality or appropriateness of any present or 
future laws, non-franchise ordinances, (e.g. the City’s right-of-way ordinance 
referenced in Section 3b of this Contract franchise) and/or rulings.   

  
SECTION 9. FAILURE TO ENFORCE.  
 The failure of either the City or the Grantee to insist in any one or more instances upon 

the strict performance of any one or more of the terms or provisions of this Contract 
franchise shall not be construed as a waiver or relinquishment for the future of any such 
term or provision, and the same shall continue in full force and effect.  No waiver or 
relinquishment shall be deemed to have been made by the City or the Grantee unless 
said waiver or relinquishment is in writing and signed by both the City and the Grantee.  

 



 
 

Code of the City of Leawood 
B - 144 

SECTION 10.  TERM AND TERMINATION DATE. 
a. This Contract franchise shall be effective for a term of two (2) years from the 

effective date of this Contract franchise.  Thereafter, this Contract franchise will 
renew for two (2) additional one (1) year terms, unless either party notifies the 
other party of its intent to terminate the Contract franchise at least one hundred 
and eighty (180) days before the termination of the then current term. The 
additional term shall be deemed a continuation of this Contract franchise and not 
as a new franchise or amendment.    

b. Upon written request of either the City or Grantee, this Contract franchise shall 
be renegotiated at any time in accordance with the requirements of state law 
upon any of the following events:  changes in federal, state, or local laws, 
regulations, or orders that materially affect any rights or obligations of either the 
City or Grantee, including but not limited to the scope of the Contract franchise 
granted to Grantee or the compensation to be received by the City hereunder. 

c. If any clause, sentence, section, or provision of K.S.A. 12-2001, and 
amendments thereto, shall be held to be invalid by a court or administrative 
agency of competent jurisdiction, provided such order is not stayed, either the 
City or Grantee may elect to terminate the entire Contract franchise.  In the event 
of such invalidity, if Grantee is required by law to enter into a Contract franchise 
with the City, the parties agree to act in good faith in promptly negotiating a new 
Contract franchise.   

d. Amendments under this Section, if any, shall be made by contract franchise 
ordinance as prescribed by statute.  This Contract franchise shall remain in effect 
according to its terms, pending completion of any review or renegotiation 
provided by this section.  

e. In the event the parties are actively negotiating in good faith a new contract 
franchise ordinance or an amendment to this Contract franchise upon the 
termination date of this Contract franchise, the parties by written mutual 
agreement may extend the termination date of this Contract franchise to allow for 
further negotiations.  Such extension period shall be deemed a continuation of 
this Contract franchise and not as a new contract franchise ordinance or 
amendment. 

 
SECTION 11. POINT OF CONTACT AND NOTICES 
 Grantee shall at all times maintain with the City a local point of contact who shall be 

available at all times to act on behalf of Grantee in the event of an emergency.  Grantee 
shall provide the City with said local contact’s name, address, telephone number, fax 
number and e-mail address.  Emergency notice by Grantee to the City may be made by 
telephone to the City Clerk or the Public Works Director.  All other notices between the 
parties shall be in writing and shall be made by personal delivery, depositing such notice 
in the U.S. Mail, Certified Mail, return receipt requested, or by facsimile.  Any notice 
served by U.S. Mail or Certified Mail, return receipt requested, shall be deemed 
delivered five (5) calendar days after the date of such deposit in the U.S. Mail unless 
otherwise provided.  Any notice given by facsimile is deemed received by the next 
business day.  “Business day” for purposes of this section shall mean Monday through 
Friday, City and/or Grantee observed holidays excepted.   
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 The City:      Grantee: 
 
 The City of Leawood   Office of the General Counsel 
 4800 Town Center Drive  TelCove, Inc. 
 Leawood, Kansas 62111           121 Champion Way 
      Canonsburg, PA 15317 
      (724) 743-9791 (fax) 
    
     cc:  TelCove Investment, LLC  
      Attn: Operations Manager 
      2001 Grand Blvd., Suite 200 
      Kansas City, MO 64108 
      (816) 421-2169 (ph) 
    
or to replacement addresses that may be later designated in writing. 
 
SECTION 12. TRANSFER AND ASSIGNMENT. 
 This Contract franchise is granted solely to the Grantee and shall not be transferred or 

assigned without the prior written approval of the City; provided that such transfer or 
assignment may occur without written consent of the City to a wholly owned parent or 
subsidiary, or between wholly owned subsidiaries, or to an entity with which Grantee is 
under common ownership or control, upon written notice to the City.   

 
SECTION 13. CONFIDENTIALITY.  
 Information provided to the City under K.S.A. 12-2001 shall be governed by 

confidentiality procedures in compliance with K.S.A. 45-215 and 66-1220a, et seq., and 
amendments thereto.  Grantee agrees to indemnify and hold the City harmless from any 
and all penalties or costs, including attorney's fees, arising from the actions of Grantee, 
or of the City at the written request of Grantee, in seeking to safeguard the confidentiality 
of information provided by Grantee to the City under this Contract franchise.   

 
SECTION 14. ACCEPTANCE OF TERMS. 
 Grantee shall have sixty (60) days after the final passage and approval of this Contract 

franchise to file with the City Clerk its acceptance in writing of the provisions, terms and 
conditions of this Contract franchise, which acceptance shall be duly acknowledged 
before some officer authorized by law to administer oaths; and when so accepted, this 
Contract franchise and acceptance shall constitute a contract between the City and 
Grantee subject to the provisions of the laws of the state of Kansas, and shall be 
deemed effective on the date Grantee files acceptance with the City. 

 
SECTION 15. PAYMENT OF COSTS. 
 In accordance with statute, Grantee shall be responsible for payment of all costs and 

expense of publishing this Contract franchise, and any amendments thereof. 
 

(Ord. 2129; Effective Date 11-20-2005) 
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ARTICLE 18. EXTENET SYSTEMS, INC. 
 
SECTION 1. DEFINITIONS. 
For the purposes of this Ordinance the following words and phrases shall have the meaning 
given herein.  When not inconsistent within the context, words used in the present tense include 
the future tense and words in the single number include the plural number. The word “shall” is 
always mandatory, and not merely directory. 
 
a. “City” - means the City of Leawood, Kansas. 
 
b. “Competitive infrastructure provider” means an entity which leases, sells or otherwise 

conveys Facilities located in the Public Right-of-Way, or the capacity or bandwidth of 
such Facilities for use in the provision of Telecommunications services, Internet services 
or other intrastate and interstate traffic, but does not itself provide services directly to 
end users within the corporate limits of the City.  

 
c. “Contract franchise” - means this Ordinance granting the right, privilege and franchise to 

Grantee to provide telecommunications within the City. 
 
d. “Facilities” - means the Grantee’s cables, wires, lines, towers, wave guides, optic fiber, 

antennae, receivers and any associated converters, or other equipment, comprising the 
Grantee’s System located within the Public Rights of Way, designed and constructed for 
the purpose of producing,  receiving, amplifying or distributing Telecommunications service 
as a Competitive infrastructure provider to or from locations within the City. 

 
e. “Grantee” - means ExteNet, a Competitive Infrastructure Provider providing 

Telecommunications service and capacity via a distributed antennae system within the 
City.  References to Grantee shall also include as appropriate any and all successors 
and assigns. 

 
f. "Gross Revenue" means and includes any and all income and other consideration of 

whatever nature in any manner gained or derived by Grantee or its affiliates from or in 
connection with the provision of competitive infrastructure and Telecommunications 
service through Grantee’s Facilities, either directly by Grantee or indirectly through its 
affiliates, to customers of such Telecommunications services within the City, including 
any imputed revenue derived from commercial trades and barters equivalent to the full 
retail value of goods and services provided by Grantee. Gross Revenue shall not 
include: (a) sales, ad valorem, or other types of "add-on" taxes, levies, or fees calculated 
by gross receipts or gross revenues which might have to be paid to or collected for 
federal, state, or local government (b) non-collectable amounts due Grantee or its 
affiliates; (c) refunds or rebates; and (d) non-operating revenues such as interest income 
or gain from the sale of an asset. 
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g. “Public right-of-way” - means only the area of real property in which the City has a 

dedicated or acquired right-of-way interest in the real property. It shall include the area 
on, below or above the present and future streets, alleys, avenues, roads, highways, 
parkways or boulevards dedicated or acquired as right-of-way. The term does not 
include the airwaves above a right-of-way with regard to wireless telecommunications or 
other non-wire telecommunications or broadcast service, easements obtained by utilities 
or private easements in platted subdivisions or tracts.   The term does not include 
infrastructure located within the Public Rights of Way owned by the City or other third-
parties, such as poles, ducts or conduits.  

 
h. “Telecommunications service” - means providing the means of transmission, between or 

among points specified by the user, of information of the user’s choosing, without 
change in the form or content of the information as sent and received.  

 
SECTION 2.  GRANT OF CONTRACT FRANCHISE. 
a. There is hereby granted to Grantee this nonexclusive Contract franchise to construct, 

maintain, extend and operate its Facilities along, across, upon or under any Public right-
of-way for the purpose of supplying competitive infrastructure including 
Telecommunication services within the corporate boundaries of the City, for the term of 
this Contract franchise, subject to the terms and conditions of this Contract franchise. 

 
b. The grant of this Contract franchise by the City shall not convey title, equitable or legal, 

in the Public right-of-way, and shall give only the right to occupy the Public right-of-way, 
for the purposes and for the period stated in this Contract franchise.  This Contract 
franchise does not:  

 
1. Grant the right to use Facilities or any other property, telecommunications related 

or otherwise, owned or controlled by the City or a third-party, without the consent 
of such party; 

2. Grant the authority to construct, maintain or operate any Facility or related 
appurtenance on property owned by the City outside of the Public right-of-way, 
specifically including, but not limited to, parkland property, City Hall property or 
public works facility property; or 

3. Excuse Grantee from obtaining appropriate access or attachment agreements 
before locating its Facilities on the Facilities owned or controlled by the City or a 
third-party. 

 
c. As a condition of this grant, Grantee is required to obtain and is responsible for any 

necessary permit, license, certification, grant, registration or any other authorization 
required by any appropriate governmental entity, including, but not limited to, the City, 
the FCC or the Kansas Corporation Commission (KCC). Grantee shall also comply with 
all applicable laws, statutes and/or City regulations (including, but not limited to those 
relating to the construction and use of the Public right-of-way or other public or private 
property). 
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d. Grantee shall not provide any additional services for which a franchise is required by the 

City without first obtaining a separate franchise from the City or amending this Contract 
franchise, and Grantee shall not knowingly allow the use of its Facilities by any third 
party in violation of any federal, state or local law.  In particular, this Contract franchise 
does not provide Grantee the right to provide cable service as a cable operator (as 
defined by 47 U.S.C. § 522 (5)) within the City.  Grantee agrees that this franchise does 
not permit it to operate an open video system without payment of fees permitted by 47 
U.S.C. § 573(c)(2)(B) and without complying with FCC regulations promulgated pursuant 
to 47 U.S.C. § 573.  

 
e. This authority to occupy the Public right-of-way shall be granted in a competitively 

neutral and nondiscriminatory basis and not in conflict with state or federal law.   
 
SECTION 3.  USE OF PUBLIC RIGHT-OF-WAY. 
a. Pursuant to K.S.A. 17-1902, and amendments thereto, and subject to the provisions of 

this Contract franchise, Grantee shall have the right to construct, maintain and operate 
its Facilities along, across, upon and under the Public right-of-way. Such Facilities shall 
be so constructed and maintained as not to obstruct or hinder the usual travel or public 
safety on such public ways or obstruct the legal use by other utilities.  

 
b. Grantee’s use of the Public right-of-way shall always be subject and subordinate to the 

reasonable public health, safety and welfare requirements and regulations of the City.  
The City may exercise its home rule powers in its administration and regulation related 
to the management of the Public right-of-way; provided that any such exercise must be 
competitively neutral and may not be unreasonable or discriminatory. Grantee shall be 
subject to all applicable laws and statutes, and/or rules, regulations, policies, resolutions 
and ordinances (hereinafter “Laws”) adopted by the City, relating to the construction and 
use of the Public right-of-way, including, but not limited to the City’s Ordinance for 
Managing the Use and Occupancy of Public Right-of-way, adopted as Ordinance 
No.1834C, and amendments thereto and the City’s zoning and land-use laws to 
specifically include the City’s Development Ordinance and related rules and regulations 
and amendments thereto, to the extent such laws do not conflict with or are preempted 
by any Federal law or regulation. 
 

c. Grantee shall participate in the Kansas One Call utility location program.   
 
SECTION 4.  COMPENSATION TO THE CITY. 
In consideration of this Contract franchise, Grantee agrees to remit to the City an annual 
franchise fee of 5% of Gross Revenues.  To determine the franchise fee, Grantee shall calculate 
its Gross Revenues and multiply such amount by 5%.   
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a. Grantee shall pay on a monthly basis without requirement for invoice or reminder from 
the City, and within 45 days of the last day of the month for which the payment applies 
franchise fees due and payable to the City. If any franchise fee, or any portion thereof, is 
not postmarked or delivered on or before the due date, interest thereon shall accrue 
from the due date until received, at the applicable statutory interest rate. 

b. Upon written request by the City, but no more than once per quarter, Grantee shall 
submit to the City a statement, executed by an authorized officer of Grantee or his or her 
designee, showing the amount of Gross Revenues for the period covered by the 
payment, and the manner in which the franchise fee was calculated. 

c. No acceptance by the City of any franchise fee shall be construed as an accord that the 
amount paid is in fact the correct amount, nor shall acceptance of any franchise fee 
payment be construed as a release of any claim of the City.  

d. The City shall have the right to examine, upon written notice to Grantee no more often 
than once per calendar year, those records necessary to verify the correctness of the 
franchise fees paid by Grantee.   

e. Unless previously paid, within sixty (60) days of the effective date of this Contract 
franchise, Grantee shall pay to the City a one-time application fee of One Thousand 
Dollars ($1000.00). The parties agree that such fee reimburses the City for its 
reasonable, actual and verifiable costs of reviewing and approving this Contract 
franchise.   

f. The franchise fee required herein shall be in addition to, not in lieu of, all taxes, charges, 
assessments, licenses, fees and impositions otherwise applicable that are or may be 
imposed by the City under K.S.A. 12-2001 and 17-1902, and amendments thereto.  The 
franchise fee is compensation for use of the Public right-of-way and shall in no way be 
deemed a tax of any kind. 

 
SECTION 5.  INDEMNITY AND HOLD HARMLESS. 
It shall be the responsibility of Grantee to take adequate measures to protect and defend its 
Facilities in the Public right-of-way from harm or damage. If Grantee fails to accurately or timely 
locate Facilities when requested, in accordance with the Kansas Underground Utility Damage 
Prevention Act, K.S.A. 66-1801 et seq., it has no claim for costs or damages against the City 
and its authorized contractors unless such parties are responsible for the harm or damage 
caused by their gross negligence or intentional conduct.  The City and its authorized contractors 
shall be responsible to take reasonable precautionary measures including observing marker 
posts when working near Grantee’s Facilities.   
Grantee  shall indemnify and hold the City and its officers and employees harmless against any 
and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees (including reasonable 
attorney fees and costs of defense), proceedings, actions, demands, causes of action, liability 
and suits of any kind and nature, including personal or bodily injury (including death), property 
damage or other harm for which recovery of damages is sought, to the degree that it is found by 
a court of competent jurisdiction to be caused by the negligence, gross negligence or wrongful 
act of Grantee, any agent, officer, director, representative, employee, affiliate or subcontractor 
of Grantee, or its respective officers, agents, employees, directors or representatives, while 
installing, repairing or maintaining Facilities in the Public right-of-way.  
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If Grantee and the City are found jointly liable by a court of competent jurisdiction, liability shall 
be apportioned comparatively in accordance with the laws of this state without, however, 
waiving any governmental immunity available to the City under state law and without waiving 
any defenses of the parties under state or federal law. This section is solely for the benefit of the 
City and Grantee and does not create or grant any rights, contractual or otherwise, to any other 
person or entity. 
 
Grantee or City shall promptly advise the other in writing of any known claim or demand against 
Grantee or the City related to or arising out of Grantee’s activities in the Public right-of-way. 
 
SECTION 6.  INSURANCE REQUIREMENT AND PERFORMANCE BOND. 
a. During the term of this Contract franchise, Grantee shall obtain and maintain insurance 

coverage at its sole expense, with financially reputable insurers that are licensed to do 
business in the State of Kansas.  Should Grantee elect to use the services of an 
affiliated captive insurance company for this purpose, that company shall possess a 
certificate of authority from the Kansas Insurance Commissioner.  Grantee shall provide 
not less than the following insurance: 
1. Workers’ compensation as provided for under any worker’s compensation or 

similar law in the jurisdiction where any work is performed with an employers’ 
liability limit equal to the amount required by law.  

2. Commercial general liability, including coverage for contractual liability and 
products completed operations liability on an occurrence basis and not a claims 
made basis, with a limit of not less than Two Million Dollars ($2,000,000) 
combined single limit per occurrence for bodily injury, personal injury, and 
property damage liability.  The City shall be included as an additional insured 
with respect to liability arising from Grantee’s operations under this Contract 
franchise.   

b. As an alternative to the requirements of subsection (a), Grantee may demonstrate to the 
satisfaction of the City that it is self-insured and as such Grantee has the ability to 
provide coverage in an amount not less than one million dollars ($1,000,000) per 
occurrence and two million dollars ($2,000,000) in aggregate, to protect the City from 
and against all claims by any person whatsoever for loss or damage from personal 
injury, bodily injury, death or property damage occasioned by Grantee, or alleged to so 
have been caused or occurred. 

c. Grantee shall, as a material condition of this Contract franchise, prior to the 
commencement of any work and prior to any renewal thereof, deliver to the City a 
certificate of insurance or evidence of self-insurance, satisfactory in form and content to 
the City, evidencing that the above insurance is in force and will not be cancelled or 
materially changed with respect to areas and entities covered without first giving the City 
thirty (30) days prior written notice. Grantee shall make available to the City on request 
the policy declarations page and a certified copy of the policy in effect, so that limitations 
and exclusions can be evaluated for appropriateness of overall coverage. 
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d. Grantee shall, as a material condition of this Contract franchise, prior to the 
commencement of any work and prior to any renewal thereof, deliver to the City a 
performance bond in the amount of $50,000, payable to the City to ensure the 
appropriate and timely performance in the construction and maintenance of Facilities 
located in the Public right-of-way. The required performance bond must be with good 
and sufficient sureties, issued by a surety company authorized to transact business in 
the State of Kansas, and satisfactory to the City Attorney in form and substance. 

 
SECTION 7.  REVOCATION AND TERMINATION. 
In case of failure on the part of Grantee to comply with any of the provisions of this Contract 
franchise, or if Grantee should do or cause to be done any act or thing prohibited by or in 
violation of the terms of this Contract franchise, Grantee shall forfeit all rights, privileges and 
franchise granted herein, and all such rights, privileges and franchise hereunder shall cease, 
terminate and become null and void, and this Contract franchise shall be deemed revoked or 
terminated, provided that said revocation or termination, shall not take effect until the City has 
completed the following procedures:  Before the City proceeds to revoke and terminate this  
Contract franchise, it shall first serve a written notice upon Grantee, setting forth in detail the 
neglect or failure complained of, and Grantee shall have sixty (60) days thereafter in which to 
comply with the conditions and requirements of this Contract franchise. If at the end of such 
sixty (60) day period the City deems that the conditions have not been complied with, the City 
shall take action to revoke and terminate this Contract franchise by an affirmative vote of the 
City Council present at the meeting and voting, setting out the grounds upon which this Contract 
franchise is to be revoked and terminated; provided, to afford Grantee due process, Grantee 
shall first be provided reasonable notice of the date, time and location of the City Council’s 
consideration, and shall have the right to address the City Council regarding such matter. 
Nothing herein shall prevent the City from invoking any other remedy that may otherwise exist at 
law. Upon any determination by the City Council to revoke and terminate this Contract 
franchise, Grantee shall have thirty (30) days to appeal such decision to the District Court of 
Johnson County, Kansas.  This Contract franchise shall be deemed revoked and terminated at 
the end of this thirty (30) day period, unless Grantee has instituted such an appeal. If Grantee 
does timely institute such an appeal, such revocation and termination shall remain pending and 
subject to the court’s final judgment. Provided, however, that the failure of Grantee to comply 
with any of the provisions of this Contract franchise or the doing or causing to be done by 
Grantee of anything prohibited by or in violation of the terms of this Contract franchise shall not 
be a ground for the revocation or termination thereof when such act or omission on the part of 
Grantee is due to any cause or delay beyond the control of Grantee or to bona fide legal 
proceedings.   
 
SECTION 8.  RESERVATION OF RIGHTS. 
a. The City specifically reserves its right and authority as a customer of Grantee and as a 

public entity with responsibilities towards its citizens, to participate to the full extent 
allowed by law in proceedings concerning Grantee’s rates and services to ensure the 
rendering of efficient Telecommunications service and any other services at reasonable 
rates, and the maintenance of Grantee’s property in good repair.  
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b. In granting its consent hereunder, the City does not in any manner waive its regulatory 
or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, its Home Rule powers and other authority established under the 
Constitution of the State of Kansas, nor any of its rights and powers under or by virtue of 
present or future ordinances of the City.  

c. In granting its consent hereunder, Grantee does not in any manner waive its regulatory 
or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, or under the Constitution of the State of Kansas, nor any of its 
rights and powers under or by virtue of present or future ordinances of the City.   

d. In entering into this Contract franchise, neither the City’s nor Grantee’s present or future 
legal rights, positions, claims, assertions or arguments before any administrative agency 
or court of law are in any way prejudiced or waived.  By entering into the Contract 
franchise, neither the City nor Grantee waive any rights, but instead expressly reserve 
any and all rights, remedies, and arguments the City or Grantee may have at law or 
equity, without limitation, to argue, assert, and/or take any position as to the legality or 
appropriateness of any present or future laws, non-franchise ordinances and/or rulings.   

 
SECTION 9.  FAILURE TO ENFORCE.  
The failure of either the City or the Grantee to insist in any one or more instances upon the strict 
performance of any one or more of the terms or provisions of this Contract franchise shall not be 
construed as a waiver or relinquishment for the future of any such term or provision, and the 
same shall continue in full force and effect.  No waiver or relinquishment shall be deemed to 
have been made by the City or the Grantee unless said waiver or relinquishment is in writing 
and signed by both the City and the Grantee.  
 
SECTION 10.  TERM AND TERMINATION DATE. 
a. This Contract franchise shall be effective for a term of two (2) years from the effective 

date of this Contract franchise ordinance.  Thereafter, this Contract franchise will 
automatically renew for two (2) additional one (1) year terms, unless either party notifies 
the other party of its intent to terminate or renegotiate the Contract franchise at least one 
hundred and eighty (180) days before the termination of the then current term. The 
additional terms shall be deemed a continuation of this Contract franchise and not as a 
new franchise or amendment. 

b. Upon written request of either the City or Grantee, this Contract franchise shall be 
renegotiated at any time in accordance with the requirements of state law upon any of 
the following events:  changes in federal, state, or local laws, regulations, or orders that 
materially affect any rights or obligations of either the City or Grantee, including but not 
limited to the scope of the Contract franchise granted to Grantee or the compensation to 
be received by the City hereunder. 

c. Amendments under this Section, if any, shall be made by contract franchise ordinance 
as prescribed by statute.  This Contract franchise shall remain in effect according to its 
terms, pending completion of any review or renegotiation provided by this section.  
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d. In the event the parties are actively negotiating in good faith a new contract franchise 
ordinance or an amendment to this Contract franchise upon the termination date of this 
Contract franchise, the parties by written mutual agreement may extend the termination 
date of this Contract franchise to allow for further negotiations.  Such extension period 
shall be deemed a continuation of this Contract franchise and not as a new contract 
franchise ordinance or amendment. 

 
SECTION 11.  POINT OF CONTACT AND NOTICES 
Grantee shall at all times maintain with the City a local point of contact who shall be available at 
all times to act on behalf of Grantee in the event of an emergency.  Grantee shall provide the 
City with said local contact’s name, address, telephone number, fax number and e-mail 
address.  Emergency notice by Grantee to the City may be made by telephone to the City Clerk 
or the Public Works Director.  All other notices between the parties shall be in writing and shall 
be made by personal delivery, depositing such notice in the U.S. Mail, Certified Mail, return 
receipt requested, or by facsimile.  Any notice served by U.S. Mail or Certified Mail, return 
receipt requested, shall be deemed delivered five (5) calendar days after the date of such 
deposit in the U.S. Mail unless otherwise provided.  Any notice given by facsimile is deemed 
received by the next business day.  “Business day” for purposes of this section shall mean 
Monday through Friday, City and/or Grantee observed holidays excepted.   

The City:      Grantee: 
 
 The City of Leawood  ExteNet Systems, Inc. 
 Attn: City Clerk Attn: Daniel Timm 
 4800 Town Center Drive 3030 Warrenville, Rd. 
 Leawood, Kansas 66212 Suite 340 
 (913) 339-6700 phone  Lisle, IL 60532 
       (630) 505-3800 phone 

 
or to replacement addresses that may be later designated in writing. 

 
SECTION 12.  TRANSFER AND ASSIGNMENT. 
This Contract franchise is granted solely to the Grantee and any transfer or assignment is 
prohibited unless provided for by state law. 
 
SECTION 13.  CONFIDENTIALITY.  
Information provided to the City under this Contract franchise shall be governed by 
confidentiality procedures in compliance with K.S.A. 45-215 and 66-1220a, et seq., and 
amendments thereto.  Grantee agrees to indemnify and hold the City harmless from any and all 
penalties or costs, including attorney’s fees, arising from the actions of Grantee, or of the City, 
at the written request of Grantee, in seeking to safeguard the confidentiality of information 
provided by Grantee to the City under this Contract franchise.   
 



 
 

Code of the City of Leawood 
B - 154 

SECTION 14.  ACCEPTANCE OF TERMS. 
Grantee shall have thirty (30) days after the final passage and approval of this Contract 
franchise to file with the City Clerk its acceptance in writing of the provisions, terms and 
conditions of this Contract franchise, which acceptance shall be duly acknowledged before 
some officer authorized by law to administer oaths; and when so accepted, this Contract 
franchise and acceptance shall constitute a contract between the City and Grantee subject to 
the provisions of the laws of the state of Kansas, and such contract shall be deemed effective 
on the date Grantee files acceptance with the City. 
 
SECTION 15.  PAYMENT OF COSTS. 
In accordance with Kansas statute, Grantee shall be responsible for payment of all costs and 
expense of publishing this Contract franchise, and any amendments thereof. 
 
SECTION 16.  SEVERABILITY. 
If any clause, sentence, or section of this Contract franchise, or any portion thereof, shall be 
held to be invalid by a court of competent jurisdiction, such decision shall not affect the validity 
of the remainder, as a whole or any part thereof, other than the part declared invalid; provided, 
however, the City or Grantee may elect to declare the entire Contract franchise invalidated if the 
portion declared invalid is, in the judgment of the City or Grantee, an essential part of the 
Contract franchise.  
 
SECTION 17.  FORCE MAJEURE. 
Each and every provision hereof shall be reasonably subject to acts of God, fires, strikes, riots, 
floods, war and other disasters beyond Grantee’s or the City’s control. 
 

(Ord. No. 2580; Effective 11-06-12) 



 
 

Code of the City of Leawood 
B - 155 

ARTICLE 19. UNITE PRIVATE NETWORKS , LLC 
 
SECTION 1. DEFINITIONS. 
For the purposes of this Ordinance the following words and phrases shall have the meaning 
given herein.  When not inconsistent within the context, words used in the present tense include 
the future tense and words in the single number include the plural number. The word "shall" is 
always mandatory, and not merely directory. 
 
a. "Access line" - shall mean and be limited to retail billed and collected residential lines; 

business lines; ISDN lines; PBX trunks and simulated exchange access lines provided 
by a central office based switching arrangement where all stations served by such 
simulated exchange access lines are used by a single customer of the provider of such 
arrangement. Access line may not be construed to include interoffice transport or other 
transmission media that do not terminate at an end user customer's premises, or to 
permit duplicate or multiple assessment of access line rates on the provision of a single 
service or on the multiple communications paths derived from a billed and collected 
access line. Access line shall not include the following: Wireless telecommunications 
services, the sale or lease of unbundled loop facilities, special access services, lines 
providing only data services without voice services processed by a telecommunications 
local exchange service provider or private line service arrangements. 

b. "Access line count" - means the number of access lines serving consumers within the 
corporate boundaries of the City on the last day of each month.  

c. "Access line fee" - means a fee determined by the City, up to a maximum as set out in 
K.S.A. 12-2001(c)(2), and amendments thereto, to be used by Grantee in calculating the 
amount of Access line remittance. 

d. "Access line remittance" - means the amount to be paid by Grantee to City, the total of 
which is calculated by multiplying the Access line fee, as determined in the City, by the 
number of Access lines served by Grantee within the City for each month in that 
calendar quarter.  

e. "City" - means the City of Leawood. 
f. "Contract franchise" - means this Ordinance granting the right, privilege and franchise to 

Grantee to provide telecommunications services within the City. 
g. "Facilities" - means telephone and telecommunication lines, conduits, manholes, ducts, 

wires, cables, pipes, poles, towers, vaults, appliances, optic fiber, and all equipment 
used to provide telecommunication services. 

h. "Grantee" – means Unite Private Networks, LLC, a telecommunications local exchange 
service provider providing local exchange service within the City.  References to Grantee 
shall also include as appropriate any and all successors and assigns. 
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i.  “Gross Receipts” - shall mean only those receipts collected from within the corporate 
boundaries of the City enacting the contract franchise and which are derived from the 
following:  (1) Recurring local exchange service for business and residence which 
includes basic exchange service, touch tone, optional calling features and measured 
local calls; (2) Recurring local exchange access line services for pay phone lines 
provided by Grantee to all pay phone service providers; (3) Local directory assistance 
revenue; (4) Line status verification/ busy interrupt revenue; (5) Local operator 
assistance revenue; (6) Nonrecurring local exchange service revenue which shall 
include customer service for installation of lines, reconnection of service and charge for 
duplicate bills; and (7) Revenue received by Grantee from resellers or others which use 
Grantee’s Facilities.  All other revenues, including, but not limited to, revenues from 
extended area service, the sale or lease of unbundled network elements, nonregulated 
services, carrier and end user access, long distance, wireless telecommunications 
services, lines providing only data service without voice services processed by a 
telecommunications local exchange service provider, private line service arrangements, 
internet, broadband and all other services not wholly local in nature are excluded from 
gross receipts.  Gross receipts shall be reduced by bad debt expenses. Uncollectible 
and late charges shall not be included within gross receipts. If Grantee offers additional 
services of a wholly local nature which if in existence on or before July 1, 2002 would 
have been included with the definition of Gross Receipts, such services shall be included 
from the date of the offering of such services within the City. 

j. "Local exchange service" - means local switched telecommunications service within any 
local exchange service area approved by the state Corporation Commission, regardless 
of the medium by which the local telecommunications service is provided. The term local 
exchange service shall not include wireless communication services.  

k. "Public right-of-way" - means only the area of real property in which the City has a 
dedicated or acquired right-of-way interest in the real property. It shall include the area 
on, below or above the present and future streets, alleys, avenues, roads, highways, 
parkways or boulevards dedicated or acquired as right-of-way. The term does not 
include the airwaves above a right-of-way with regard to wireless telecommunications or 
other non-wire telecommunications or broadcast service, easements obtained by utilities 
or private easements in platted subdivisions or tracts.  

l. "Telecommunication services" - means providing the means of transmission, between or 
among points specified by the user, of information of the user's choosing, without 
change in the form or content of the information as sent and received.  
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SECTION 2. GRANT OF CONTRACT FRANCHISE. 
a. There is hereby granted to Grantee this nonexclusive Contract franchise to construct, 

maintain, extend and operate its Facilities along, across, upon or under any Public right-
of-way for the purpose of supplying Telecommunication services to the consumers or 
recipients of such service located within the corporate boundaries of the City, for the 
term of this Contract franchise, subject to the terms and conditions of this Contract 
franchise.  

b. The grant of this Contract franchise by the City shall not convey title, equitable or legal, 
in the Public right-of-way, and shall give only the right to occupy the Public right-of-way, 
for the purposes and for the period stated in this Contract franchise.  This Contract 
franchise does not:  

 
1. Grant the right to use Facilities or any other property, telecommunications related 

or otherwise, owned or controlled by the City or a third-party, without the consent 
of such party; 

2. Grant the authority to construct, maintain or operate any Facility or related 
appurtenance on property owned by the City outside of the Public right-of-way, 
specifically including, but not limited to, parkland property, City Hall property or 
public works facility property; or 

3. Excuse Grantee from obtaining appropriate access or attachment agreements 
before locating its Facilities on the Facilities owned or controlled by the City or a 
third-party. 

 
c. As a condition of this grant, Grantee is required to obtain and is responsible for any 

necessary permit, license, certification, grant, registration or any other authorization 
required by any appropriate governmental entity, including, but not limited to, the City, 
the FCC or the Kansas Corporation Commission (KCC). Grantee shall also comply with 
all applicable laws, statutes and/or city regulations (including, but not limited to those 
relating to the construction and use of the Public right-of-way or other public property). 

d. Grantee shall not provide any additional services for which a franchise is required by the 
City without first obtaining a separate franchise from the City or amending this Contract 
franchise, and Grantee shall not knowingly allow the use of its Facilities by any third 
party in violation of any federal, state or local law.  In particular, this Contract franchise 
does not provide Grantee the right to provide cable service as a cable operator (as 
defined by 47 U.S.C. § 522 (5)) within the City.  Grantee agrees that this franchise does 
not permit it to operate an open video system without payment of fees permitted by 47 
U.S.C. § 573(c)(2)(B) and without complying with FCC regulations promulgated pursuant 
to 47 U.S.C. § 573.  

e. This authority to occupy the Public right-of-way shall be granted in a competitively 
neutral and nondiscriminatory basis and not in conflict with state or federal law.   
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SECTION 3.  USE OF PUBLIC RIGHT-OF-WAY. 
a. Pursuant to K.S.A. 17-1902, and amendments thereto, and subject to the provisions of 

this Contract franchise, Grantee shall have the right to construct, maintain and operate it 
Facilities along, across, upon and under the Public right-of-way. Such Facilities shall be 
so constructed and maintained as not to obstruct or hinder the usual travel or public 
safety on such public ways or obstruct the legal use by other utilities.  

b. Grantee’s use of the Public right-of-way shall always be subject and subordinate to the 
reasonable public health, safety and welfare requirements and regulations of the City.  
The City may exercise its home rule powers in its administration and regulation related 
to the management of the Public right-of-way; provided that any such exercise must be 
competitively neutral and may not be unreasonable or discriminatory. Grantee shall be 
subject to all applicable laws and statutes, and/or rules, regulations, policies, resolutions 
and ordinances adopted by the City, relating to the construction and use of the Public 
right-of-way, including, but not limited to, the City’s Ordinance for Managing the Use and 
Occupancy of Public Right-of-way, adopted as Ordinance No.1834C, and amendments 
thereto.   

 c. Grantee shall participate in the Kansas One Call utility location program.   

 
SECTION 4.   COMPENSATION TO THE CITY. 
In consideration of this Contract franchise, Grantee agrees to remit to the City a franchise fee of 
5% of Gross Receipts.  To determine the franchise fee, Grantee shall calculate the Gross 
Receipts and multiply such receipts by 5%.  Thereafter, subject to subsection (b) hereafter, 
compensation for each calendar year of the remaining term of this Contract franchise shall 
continue to be based on a sum equal to 5% of Gross Receipts, unless the City notifies Grantee 
prior to ninety days (90) before the end of the calendar year that it intends to switch to an 
Access line fee in the following calendar year; provided, such Access line fee shall not exceed 
the maximum Access line fee allowed by Statute. In the event the City elects to change its basis 
of compensation, nothing herein precludes the City from switching its basis of compensation 
back; provided the City notifies Grantee prior to ninety days (90) before the end of the calendar 
year. 

a. Beginning January 1, 2004, and every 36 months thereafter, the City, subject to the 
public notification procedures set forth in K.S.A. 12-2001 (m), and amendments thereto, 
may elect to adopt an increased Access line fee or gross receipts fee subject to the 
provisions and maximum fee limitations contained in K.S.A. 12-2001, and amendments 
thereto, or may choose to decline all or any portion of any increase in the Access line 
fee.   

b. Grantee shall pay on a quarterly basis without requirement for invoice or reminder from 
the City, and within 45 days of the last day of the quarter for which the payment applies 
franchise fees due and payable to the City. If any franchise fee, or any portion thereof, is 
not postmarked or delivered on or before the due date, interest thereon shall accrue 
from the due date until received, at the applicable statutory interest rate.  

c. Upon forty-five (45) days prior written request by the City, but no more than once per 
quarter, Grantee shall submit to the City a certified statement showing the manner in 
which the franchise fee was calculated. 
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d. No acceptance by the City of any franchise fee shall be construed as an accord that the 
amount paid is, in fact the correct amount, nor shall acceptance of any franchise fee 
payment be construed as a release of any claim of the City. Any dispute concerning the 
amount due under this Section shall be resolved in the manner set forth in K.S.A. 12-
2001, and amendments thereto. 

e. The City shall have the right to examine, upon written notice to Grantee no more often 
than once per calendar year, those records necessary to verify the correctness of the 
franchise fees paid by Grantee.   

f. Unless previously paid, within sixty (60) days of the effective date of this Ordinance, 
Grantee shall pay to the City a one-time application fee of One Thousand Dollars 
($1000.00). The parties agree that such fee reimburses the City for its reasonable, 
actual and verifiable costs of reviewing and approving this Ordinance.   

g. The franchise fee required herein shall be in addition to, not in lieu of, all taxes, charges, 
assessments, licenses, fees and impositions otherwise applicable that are or may be 
imposed by the City.  The franchise fee is compensation pursuant to K.S.A. 12-2001(j) 
and shall in no way be deemed a tax of any kind. 

h. Grantee shall remit an access line (franchise) fee or a gross receipts (franchise) fee to 
the City on those access lines that have been resold to another telecommunications 
local exchange service provider, but in such case the City shall not collect a franchise 
fee from the reseller service provider and shall not require the reseller service provider to 
enter a franchise ordinance. 

 

SECTION 5.   INDEMNITY AND HOLD HARMLESS. 
It shall be the responsibility of Grantee to take adequate measures to protect and defend its 
Facilities in the Public right-of-way from harm or damage. If Grantee fails to accurately or timely 
locate Facilities when requested, in accordance with the Kansas Underground Utility Damage 
Prevention Act, K.S.A. 66-1801 et seq., it has no claim for costs or damages against the City 
and its authorized contractors unless such parties are responsible for the harm or damage 
caused by their negligence or intentional conduct.  The City and its authorized contractors shall 
be responsible to take reasonable precautionary measures including calling for utility locations 
and observing marker posts when working near Grantee’s Facilities.    

Grantee shall indemnify and hold the City and its officers and employees harmless against any 
and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees (including reasonable 
attorney fees and costs of defense), proceedings, actions, demands, causes of action, liability 
and suits of any kind and nature, including personal or bodily injury (including death), property 
damage or other harm for which recovery of damages is sought, to the extent that it is found by 
a court of competent jurisdiction to be caused by the negligence of Grantee, any agent, officer, 
director, representative, employee, affiliate or subcontractor of Grantee, or its respective 
officers, agents, employees, directors or representatives, while installing, repairing or 
maintaining Facilities in the Public right-of-way.  
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The indemnity provided by this subsection does not apply to any liability resulting from the 
negligence of the City, its officers, employees, contractors or subcontractors. If Grantee and the 
City are found jointly liable by a court of competent jurisdiction, liability shall be apportioned 
comparatively in accordance with the laws of this state without, however, waiving any 
governmental immunity available to the City under state law and without waiving any defenses 
of the parties under state or federal law. This section is solely for the benefit of the City and 
Grantee and does not create or grant any rights, contractual or otherwise, to any other person 
or entity. 
 
Grantee or City shall promptly advise the other in writing of any known claim or demand against 
Grantee or the City related to or arising out of Grantee’s activities in the Public right-of-way. 
 
SECTION 6.   INSURANCE REQUIREMENT AND PERFORMANCE BOND 
a. During the term of this Contract franchise, Grantee shall obtain and maintain insurance 

coverage at its sole expense, with financially reputable insurers that are licensed to do 
business in the state of Kansas.  Should Grantee elect to use the services of an affiliated 
captive insurance company for this purpose, that company shall possess a certificate of 
authority from the Kansas Insurance Commissioner.  Grantee shall provide not less than 
the following insurance: 

 

1. Workers’ compensation as provided for under any worker’s compensation or 
similar law in the jurisdiction where any work is performed with an employers’ 
liability limit equal to the amount required by law.  

2. Commercial general liability, including coverage for contractual liability and 
products completed operations liability on an occurrence basis and not a claims 
made basis, with a limit of not less than Two Million Dollars ($2,000,000) 
combined single limit per occurrence for bodily injury, personal injury, and 
property damage liability.  The City shall be included as an additional insured 
with respect to liability arising from Grantee’s operations under this Contract 
franchise.    

 

b. As an alternative to the requirements of subsection (a), Grantee may demonstrate to the 
satisfaction of the City that it is self-insured and as such Grantee has the ability to 
provide coverage in an amount not less than one millions dollars ($1,000,000) per 
occurrence and two million dollars ($2,000,000) in aggregate, to protect the City from 
and against all claims by any person whatsoever for loss or damage from personal 
injury, bodily injury, death or property damage occasioned by Grantee, or alleged to so 
have been caused or occurred. 
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c. Grantee shall, as a material condition of this Contract franchise, prior to the 
commencement of any work and prior to any renewal thereof, deliver to the City a 
certificate of insurance or evidence of self-insurance, satisfactory in form and content to 
the City, evidencing that the above insurance is in force and will not be cancelled or 
materially changed with respect to areas and entities covered without first giving the City 
thirty (30) days prior written notice. Grantee shall make available to the City on request 
the policy declarations page and a certified copy of the policy in effect, so that limitations 
and exclusions can be evaluated for appropriateness of overall coverage. 

d. Grantee shall, as a material condition of this Contract franchise, prior to the 
commencement of any work and prior to any renewal thereof, deliver to the City a 
performance bond in the amount of $50,000, payable to the City to ensure the 
appropriate and timely performance in the construction and maintenance of Facilities 
located in the Public right-of-way.  The required performance bond must be with good 
and sufficient sureties, issued by a surety company authorized to transact business in 
the State of Kansas, and satisfactory to the City Attorney in form and substance.   

 
SECTION 7. REVOCATION AND TERMINATION. 
In case of failure on the part of Grantee to comply with any of the provisions of this Contract 
franchise, or if Grantee should do or cause to be done any act or thing prohibited by or in 
violation of the terms of this Contract franchise, Grantee shall forfeit all rights, privileges and 
franchise granted herein, and all such rights, privileges and franchise hereunder shall cease, 
terminate and become null and void, and this Contract franchise shall be deemed revoked or 
terminated, provided that said revocation or termination, shall not take effect until the City has 
completed the following procedures:  Before the City proceeds to revoke and terminate this  
Contract franchise, it shall first serve a written notice upon Grantee, setting forth in detail the 
neglect or failure complained of, and Grantee shall have sixty (60) days thereafter in which to 
comply with the conditions and requirements of this Contract franchise. If at the end of such 
sixty (60) day period the City deems that the conditions have not been complied with, the City 
shall take action to revoke and terminate this Contract franchise by an affirmative vote of the 
City Council present at the meeting and voting, setting out the grounds upon which this Contract 
franchise is to be revoked and terminated; provided, to afford Grantee due process, Grantee 
shall first be provided reasonable notice of the date, time and location of the City Council’s 
consideration, and shall have the right to address the City Council regarding such matter. 
Nothing herein shall prevent the City from invoking any other remedy that may otherwise exist at 
law. Upon any determination by the City Council to revoke and terminate this Contract 
franchise, Grantee shall have thirty (30) days to appeal such decision to the District Court of 
Johnson County, Kansas.  This Contract franchise shall be deemed revoked and terminated at 
the end of this thirty (30) day period, unless Grantee has instituted such an appeal. If Grantee 
does timely institute such an appeal, such revocation and termination shall remain pending and 
subject to the court’s final judgment. Provided, however, that the failure of Grantee to comply 
with any of the provisions of this Contract franchise or the doing or causing to be done by 
Grantee of anything prohibited by or in violation of the terms of this Contract franchise shall not 
be a ground for the revocation or termination thereof when such act or omission on the part of 
Grantee is due to any cause or delay beyond the control of Grantee or to bona fide legal 
proceedings.   
 



 
 

Code of the City of Leawood 
B - 162 

SECTION 8.  RESERVATION OF RIGHTS. 
a. The City specifically reserves its right and authority as a public entity with responsibilities 

towards its citizens, to participate to the full extent allowed by law in proceedings 
concerning Grantee’s rates and services to ensure the rendering of efficient 
Telecommunications service and any other services at reasonable rates, and the 
maintenance of Grantee’s property in good repair.  

b. In granting its consent hereunder, the City does not in any manner waive its regulatory 
or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, its Home Rule powers under the Constitution of the State of 
Kansas, nor any of its rights and powers under or by virtue of present or future 
ordinances of the City.  

c. In granting its consent hereunder, Grantee does not in any manner waive its regulatory 
or other rights and powers under and by virtue of the laws of the State of Kansas as the 
same may be amended, or under the Constitution of the State of Kansas, nor any of its 
rights and powers under or by virtue of present or future ordinances of the City.   

d. In entering into this Contract franchise, neither the City's nor Grantee's present or future 
legal rights, positions, claims, assertions or arguments before any administrative agency 
or court of law are in any way prejudiced or waived.  By entering into the Contract 
franchise, neither the City nor Grantee waive any rights, but instead expressly reserve 
any and all rights, remedies, and arguments the City or Grantee may have at law or 
equity, without limitation, to argue, assert, and/or take any position as to the legality or 
appropriateness of any present or future laws, non-franchise ordinances, (e.g. the City’s 
right-of-way ordinance referenced in Section 3b of this Contract franchise) and/or 
rulings.   

  

SECTION 9.   FAILURE TO ENFORCE.  
The failure of either the City or the Grantee to insist in any one or more instances upon the strict 
performance of any one or more of the terms or provisions of this Contract franchise shall not be 
construed as a waiver or relinquishment for the future of any such term or provision, and the 
same shall continue in full force and effect.  No waiver or relinquishment shall be deemed to 
have been made by the City or the Grantee unless said waiver or relinquishment is in writing 
and signed by both the City and the Grantee.  
 
SECTION 10.  TERM AND TERMINATION DATE. 
a. This Contract franchise shall be effective for a term of two (2) years from the effective 

date of this Contract franchise.  Thereafter, this Contract franchise will renew for two (2) 
additional one (1) year terms, unless either party notifies the other party of its intent to 
terminate the Contract franchise at least one hundred and eighty (180) days before the 
termination of the then current term. The additional term shall be deemed a continuation 
of this Contract franchise and not as a new franchise or amendment. 
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b. Upon written request of either the City or Grantee, this Contract franchise shall be 
renegotiated at any time in accordance with the requirements of state law upon any of 
the following events:  changes in federal, state, or local laws, regulations, or orders that 
materially affect any rights or obligations of either the City or Grantee, including but not 
limited to the scope of the Contract franchise granted to Grantee or the compensation to 
be received by the City hereunder. 

c. If any clause, sentence, section, or provision of K.S.A. 12-2001, and amendments 
thereto, shall be held to be invalid by a court or administrative agency of competent 
jurisdiction, provided such order is not stayed, either the City or Grantee may elect to 
terminate the entire Contract franchise.  In the event of such invalidity, if Grantee is 
required by law to enter into a Contract franchise with the City, the parties agree to act in 
good faith in promptly negotiating a new Contract franchise.   

d. Amendments under this Section, if any, shall be made by contract franchise ordinance 
as prescribed by statute.  This Contract franchise shall remain in effect according to its 
terms, pending completion of any review or renegotiation provided by this section.  

e. In the event the parties are actively negotiating in good faith a new contract franchise 
ordinance or an amendment to this Contract franchise upon the termination date of this 
Contract franchise, the parties by written mutual agreement may extend the termination 
date of this Contract franchise to allow for further negotiations.  Such extension period 
shall be deemed a continuation of this Contract franchise and not as a new contract 
franchise ordinance or amendment. 

 
SECTION 11.  POINT OF CONTACT AND NOTICES 
Grantee shall at all times maintain with the City a local point of contact who shall be available at 
all times to act on behalf of Grantee in the event of an emergency.  Grantee shall provide the 
City with said local contact’s name, address, telephone number, fax number and e-mail 
address.  Emergency notice by Grantee to the City may be made by telephone to the City Clerk 
or the Public Works Director.  All other notices between the parties shall be in writing and shall 
be made by personal delivery, depositing such notice in the U.S. Mail, Certified Mail, return 
receipt requested, or by facsimile.  Any notice served by U.S. Mail or Certified Mail, return 
receipt requested, shall be deemed delivered five (5) calendar days after the date of such 
deposit in the U.S. Mail unless otherwise provided.  Any notice given by facsimile is deemed 
received by the next business day.  “Business day” for purposes of this section shall mean 
Monday through Friday, City and/or Grantee observed holidays excepted.   

The City:      Grantee: 
 
 The City of Leawood                          Matthew Van Hoesen     
 4800 Town Center Drive             CFO/General Counsel 
 Leawood, Kansas 62111             120 S. Stewart Rd. 
 Attn:  City Clerk   Liberty, MO 64068 
 (913) 339-9325 fax   816-903-9401 fax 
 

 or to replacement addresses that may be later designed in writing. 
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SECTION 12.  TRANSFER AND ASSIGNMENT. 
This Contract franchise is granted solely to the Grantee and shall not be transferred or assigned 
without the prior written approval of the City; provided that such transfer or assignment may 
occur without written consent of the City to any entity controlling, controlled by or under common 
control with Grantee. The parties acknowledge that said City consent shall only be with regard 
to the transfer or assignment of this Contract franchise, and that, in accordance with Kansas 
Statute, the City does not have the authority to require City approval of transfers of ownership or 
control of the business or assets of Grantee.   
 
SECTION 13.  CONFIDENTIALITY.  
Information provided to the City under K.S.A. 12-2001 shall be governed by confidentiality 
procedures in compliance with K.S.A. 45-215 and 66-1220a, et seq., and amendments thereto.  
Grantee agrees to indemnify and hold the City harmless from any and all penalties or costs, 
including attorney's fees, arising from the actions of Grantee, or of the City at the written request 
of Grantee, in seeking to safeguard the confidentiality of information provided by Grantee to the 
City under this Contract franchise.   
 

SECTION 14.  ACCEPTANCE OF TERMS. 
Grantee shall have sixty (60) days after the final passage and approval of this Contract 
franchise to file with the City Clerk its acceptance in writing of the provisions, terms and 
conditions of this Contract franchise, which acceptance shall be duly acknowledged before 
some officer authorized by law to administer oaths; and when so accepted, this Contract 
franchise and acceptance shall constitute a contract between the City and Grantee subject to 
the provisions of the laws of the state of Kansas, and shall be deemed effective on the date 
Grantee files acceptance with the City. 
 
SECTION 15.  PAYMENT OF COSTS. 
In accordance with statute, Grantee shall be responsible for payment of all costs and expense 
of publishing this Contract franchise, and any amendments thereof. 
 
SECTION 16.  SEVERABILITY.  
If any clause, sentence, or section of this Contract franchise, or any portion thereof, shall be 
held to be invalid by a court of competent jurisdiction, such decision shall not affect the validity 
of the remainder, as a whole or any part thereof, other than the part declared invalid; provided, 
however, the City or Grantee may elect to declare the entire Contract franchise is invalidated if 
the portion declared invalid is, in the judgment of the City or Grantee, an essential part of the 
Contract franchise.  
 
SECTION 17.  FORCE MAJEURE. 
Each and every provision hereof shall be reasonably subject to acts of God, fires, strikes, riots, 
floods, war and other disasters beyond Grantee’s or the City’s control. 
 

(Ord. 2659; Effective Date: 04-25-2014) 


